Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2006

Stone Creek Landscaping v. Bell : Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Daniel W. Anderson; Brad Tilt; Fabian & Clendenin_attorneys for Appellee.
Shawn D. Turner; Larson, Turner, Dalby & Ethington; Attorneys for Appellants.
Recommended Citation
Brief of Appellee, Stone Creek Landscaping v. Travis Bell, No. 20060568 (Utah Court of Appeals, 2006).
https://digitalcommons.law.byu.edu/byu_ca2/6618

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS

STONECREEK LANDSCAPING L.L.C.,
a Utah limited liability company,
Plaintiff, Counterclaim Defendant,
Appellee/Cross-Appellant,

Appellate Court Case No. 20060568-CA

vs.
TRAVIS BELL; SUNRISE BELL;
AMERICA FIRST CREDIT UNION, a
Utah corporation; and JOHN DOES 1-10,
Defendants, Counterclaimants,
Appel 1 ants/Cross-Appel lees.

BRIEF OF APPELLEE/CROSS-APPELLANT
STONECREEK LANDSCAPING, L.L.C.

Appeal from a Final Judgment Entered by the Second Judicial District Court
In and For Davis County, State of Utah
The Honorable Darwin C. Hansen, Presiding

Shawn D. Turner
Larson, Turner, Fairbanks & Dalby
1218 West South Jordan Parkway, Ste B
South Jordan, UT 84095
Attorneys for Defendants,
Counterclaimants, Appellants/CrossAppellees Travis Bell and Sunrise Bell
Timothy W. Blackburn
VanCott, Bagley, Cornwall & McCarthy
2404 Washington Boulevard
Ogden, Utah 84401
Attorneys for Appellee America First

Daniel W. Anderson (A0080)
Bradley L. Tilt (A7649)
FABIAN & CLENDENIN, PC
215 South State Street, Twelfth Floor
P.O. Box 510210
Salt Lake City, Utah 84151-0210
Telephone: (801)531-8900
Facsimile: (801)596-2814
Attorneys for Plaintiff, Counterclaim
Defendant, Appellee/Cross-Appellant
Stonecreek Landscaping, L.L.C.
FILED
UTAH APPELLATE COURTc

DEC 1 1 2006

IN THE UTAH COURT OF APPEALS

STONECREEK LANDSCAPING L.L.C.,
a Utah limited liability company,
Plaintiff, Counterclaim Defendant,
Appellee/Cross-Appellant,

Appellate Court Case No. 20060568-CA

vs.
TRAVIS BELL; SUNRISE BELL;
AMERICA FIRST CREDIT UNION, a
Utah corporation; and JOHN DOES 1-10,
Defendants, Counterclaimants,
Appellants/Cross-Appellees.

BRIEF OF APPELLEE/CROSS-APPELLANT
STONECREEK LANDSCAPING, L.L.C.

Appeal from a Final Judgment Entered by the Second Judicial District Court
In and For Davis County, State of Utah
The Honorable Darwin C. Hansen, Presiding

Shawn D. Turner
Larson, Turner, Fairbanks & Dalby
1218 West South Jordan Parkway, Ste B
South Jordan, UT 84095
Attorneys for Defendants,
Counterclaimants, Appellants/CrossAppellees Travis Bell and Sunrise Bell
Timothy W. Blackburn
VanCott, Bagley, Cornwall & McCarthy
2404 Washington Boulevard
Ogden, Utah 84401
Attorneys for Appellee America First

Daniel W. Anderson (A0080)
Bradley L. Tilt (A7649)
FABIAN & CLENDENIN, PC
215 South State Street, Twelfth Floor
P.O. Box 510210
Salt Lake City, Utah 84151 -0210
Telephone: (801)531-8900
Facsimile:
(801)596-2814
Attorneys for Plaintiff, Counterclaim
Defendant, Appellee/Cross-Appellant
Stonecreek Landscaping, L.L.C.

PARTIES TO PROCEEDINGS BELOW
Pursuant to Rules 24(a)(1) and 24(b) of the Utah Rules of Appellate Procedure, the
following is a complete list of all parties to the trial court proceedings that are the subject
of this appeal, and their respective party designations in those proceedings:

AQA£

SftQQ

1.

Stonecreek Landscaping, L.L.C. - Plaintiff, Counterclaim Defendant

2.

Travis Bell - Defendant, Counterclaimant, and Third-Party Plaintiff

3.

Sunrise Bell - Defendant, Counterclaimant, and Third-Party Plaintiff

4.

America First Credit Union - Defendant and Cross-claimant

5.

Randy Waddoups - Third-Party Defendant

6.

John Does 1 -10 - Defendants

AQQ1

TABLE OF CONTENTS
Page
PARTIES TO PROCEEDINGS BELOW

i

TABLE OF AUTHORITIES

v

STATEMENT OF JURISDICTION

1

STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
AND STANDARD OF APPELLATE REVIEW

1

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES AND RULES

3

STATEMENT OF THE CASE

4

I.

Nature of the Case, Course of Proceedings and Disposition Below

4

II.

Statement of Facts

6

A.

The Parties' Claims and Counterclaims

6

B.

Findings of Fact

6

C.

Conclusions of Law

9

D.

Post-Trial Motions and the Trial Court's Rulings on Damages

E.

and Attorneys' Fees and Costs

11

The Order and Judgment

16

F. Marshaling the Evidence on Offset and Value
Evidence that Tends to Support the Trial Court's Ruling that
the Bells were Entitled to an Offset of $7,000 for the Work
Other Contractors Performed
Evidence that Tends Not to Support the Trial Court's Ruling that
the Bells were Entitled to an Offset

16

17
20

Evidence that Tends to Support the Trial Court's Ruling that
Stonecreek Was Not Entitled to the Value of Services it Rendered on
the Property

20

Evidence that Tends Not to Support the Trial Court Ruling on the
Value of Services Stonecreek Provided to the Bells

28

SUMMARY OF ARGUMENTS

30

ARGUMENT

31

ANSWER TO THE BRIEF OF APPELLANTS BELL

31

I.

II.

THE BELLS HAVE FAILED TO MARSHAL THE EVIDENCE
CONCERNING THE TRIAL COURT'S DAMAGES CALCULATION
A. There is Sufficient Evidence to Support the Trial Court's Finding
That the Bells Are Not Entitled to More Than $7,000 in Offsets, If
Even That

32

STONECREEK IS THE SUCCESSFUL PARTY AND IS ENTITLED TO ITS
ATTORNEYS'FEES

34

31

III.

STONECREEK IS ENTITLED TO RECOVER ATTORNEY'S FEES INCURRED
IN PURSUING ITS LIEN PRIORITY CLAIM AND DEFENDING AGAINST
THE BELLS'COUNTERCLAIMS
37

IV.

THE TRIAL COURT CORRECTLY RULED THAT STONECREEK WAS
ENTITLED TO AN AWARD OF COSTS

CROSS-APPEAL OF STONECREEK
I.

II.

III.

IV.

40
41

THERE IS INSUFFICIENT EVIDENCE SUPPORTING THE AWARD
OF THE $7,000 OFFSET TO THE BELLS

41

THE TRIAL COURT SHOULD HAVE AWARDED STONECREEK THE
VALUE OF THE SERVICES RENDERED ON THE PROPERTY

42

THE TRIAL COURT ERRED IN NOT AWARDING STONECREEK
THE FULL AMOUNT OF ITS REASONABLY INCURRED
ATTORNEY'S FEES AND COSTS

44

STONECREEK SHOULD BE AWARDED ALL OF ITS COSTS

49

CONCLUSION
ADDENDUM No. 1: Findings of Fact and Conclusions of Law
ADDENDUM No. 2: Order, Judgment, and Decree of Foreclosure
ADDENDUM No. 3: Defense Exhibit No. 13, Photograph Nos. 1, 3, 26, 34

A QAC CAOO £ 0 0 1

TABLE OF AUTHORITIES
Page
Statutes
Utah Code Ann. § 17-22-2.5

40

Utah Code § 38-1-3 (2004)

3, 43

Utah Code § 38-1-5 (2004)

3, 39, 46

Utah Code § 38-1-17 (2004)

3, 10, 40

Utah Code § 38-1-18(1) (2004)

3, 10, 13, 14, 34

Utah Code §38-11-107

40

Utah Code § 78-2a-3(2)(j) (2004)

1

Utah Code Ann. § 78-7-35

40

Utah Code Ann. § 78-46-30

40

Rules
Utah R. Civ. P. Rule 13(a)

39

Utah R. Civ. P. Rule 54(d)

40

Cases
A.K. & R. Whipple Plumbing & Heating v. Guy, 2004 UT 47, 94 P.3d 270
2,13,34,35,48
Advanced Restoration, LLC

v. Priskos, 2005 UT App 505, 126 P.3d 786

Bevan v. J.H. Constr. Co., Inc., 669 P.2d 442 (Utah 1983)
Cabrera v. Cottrell, 694 P.2d 622 (Utah 1985)

37, 49
1
45, 47

Davies v. Olson, 746 P.2d 264 (Utah Ct. App. 1987)

36

Dejavue, Inc. v. U.S. Energy Corp., 993 P.2d 222 (Utah Ct. App. 1999)

31

Dixie State Bank v. Bracken, 764 P.2d 985 (Utah 1988)

44, 45

Ellsworth Paulsen Constr. Co. v. 51-SPR, L.L.C., 2006 UT App 353,
559 Utah Adv. Rep. 14

37

Embassy Group, Inc. v. Hatch, 865 P.2d 1366 (Utah Ct. App. 1993)

36

First Gen. Servs. v. Perkins, 918 P.2d 480 (Utah Ct. App. 1996)

38, 39, 46, 47, 48

Hatanakav. Struhs, 738 P.2d 1052 (Utah Ct. App. 1987)

40

In re Estate ofBartell, 116 P.2d 885 (Utah 1989)

31

Jensen v. Sawyers, 2005 UT 81, 130 P.3d 325

38

Kurthv. Wiarda, 1999 UT App 335, 991 P.2d 1113

34

Mann v. American W. Life Ins. Co., 586 P.2d 461 (Utah 1978)

2, 4, 9, 36

Marshall v. Marshall, 915 P.2d 508 (Utah Ct. App. 1996)

31

Martindale v. Adams, 111 P.2d 514 (Utah Ct. App. 1989)

41,42,45

Morgan v. Morgan, 795 P.2d 684 (Utah Ct. App. 1990)

2, 40, 41, 50

Mountain States Broadcasting Co. v. Neale, 783 P.2d 551 (Utah Ct. App. 1989)

34

Pochynok Co. v. Smedrud, 2005 UT 39, 116 P.3d 353

34

R.T. NielsonCo. v. Cook, 2002 UT 11, 40 P.3d 1119

35

Rudman v. Rudman, 812 P.2d 73 (Utah Ct. App. 1991)

31

Shar's Cars, L.L.C. v. Elder, 2004 UT App 258, 97 P.3d 724
Stichting Mayflower v. NewparkRes., 917 F.2d 1239 (10th Cir. 1990)
Valcarcev. Fitzgerald, 961 P.2d 305 (Utah 1998)

1
35
2

STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this appeal transferred from the
Utah Supreme Court pursuant to Utah Code § 78-2a-3(2)(j) (2004).

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
AND STANDARD OF APPELLATE REVIEW
Issue No. 1: Whether the trial court erred in its calculation of damages, including
without limitation, by offsetting the principal amount awarded to Stonecreek with items
and amounts to which the Bells were not entitled and that were unsupported by the
evidence.
Standard of Review: The amount of an award of damages and the calculation
thereof is considered against an abuse-of-discretion standard. Shar's Cars, LLC

v. Elder,

2004 UT App 258, 97 P.3d 724; Bevan v. J.H. Constr. Co., Inc., 669 P.2d 442 (Utah
1983).
Demonstration that Issue No. 1 Was Preserved in the District Court: At trial,
Stonecreek's counsel objected twice to landscape contractor Dan Cloward's testimony
about what Work performed by Stonecreek was repaired or replaced by Cottonwood
Landscaping on the ground of lack of foundation because there is no evidence that
Mr. Cloward "knows what the scope of the prior contract was." (R. at 405: 184-86, 201).
The trial court sustained Stonecreek's counsel's objection to the definition of other work
Stonecreek should have done that Cottonwood had not yet performed. (R. at 405: 186-87).
The measure and calculation of damages, and the existence and measure of any offsets
were all major points of contention and debate at trial. (R. at 407: 388-89, 391-93, 395401, 403-404, 406-408, 410, 415).
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Issue No. 2: Whether the trial court erred in failing to award Stonecreek the full
amount of the attorneys' fees it incurred where the evidence supported the fees and the
Bells did not object to their reasonableness.
Standard of Review: Attorney's fees decisions that involve questions of law are
reviewed for correctness. A.K. & R. Whipple Plumbing & Heating v. Guy, 2004 UT 47, 94
P.3d 270. A determination of what constitutes a reasonable attorneys' fee award is
considered against an abuse-of-discretion standard. Valcarce v. Fitzgerald, 961 P.2d 305
(Utah 1998).
Issue No. 3: Whether the trial court erred in failing to award Stonecreek all of the
costs it incurred in this case.
Standard of Review: An award of costs is considered against an abuse-ofdiscretion standard. Morgan v. Morgan, 795 P.2d 684 (Utah Ct. App. 1990).
Demonstration that Issue Nos. 2 & 3 Were Preserved in the District Court: On
April 17, 2006, Stonecreek filed its "Motion for Award of Attorney Fees and Costs to
Plaintiff," its supporting memorandum, affidavit of fees, and memorandum of costs. (R. at
216-18,219-32).
DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES AND RULES
The following determinative statutes are applicable to this appeal:
Utah Code § 38-1-3 (2004): Contractors, subcontractors, and all persons performing any
services or furnishing or renting any materials or equipment used in the construction,
alteration, or improvement of any building or structure or improvement to any premises in
any manner and licensed architects and engineers and artisans who have furnished designs,
plats, plans, maps, specifications, drawings, estimates of cost, surveys or superintendence,
or who have rendered other like professional service, or bestowed labor, shall have a lien
4846-5099-6993
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Bells included breach of contract, unjust enrichment, and foreclosure of a mechanic's lien
that Stonecreek recorded against the Property as security for payment from the Bells.
The Bells admitted that they contracted to pay $30,000.00 to Stonecreek for the
landscaping Work, but filed a counterclaim alleging that Stonecreek breached the parties'
contract for not completing the Work and for otherwise not performing it in a timely and
workmanlike manner. The Bells' counterclaim also alleged that Stonecreek abused its lien
rights by intentionally recording its mechanic's lien for an amount greater than was
actually due and owing from them. The Bells also included a claim for "fraud" alleging
that Stonecreek fraudulently induced the Bells to enter into the contract with Stonecreek.
The Bells sought unspecified damages for the fraud claim.
Stonecreek performed the Work, made numerous changes, and performed
additional work requested by the Bells, all within the time period(s) understood and agreed
upon by the parties. The Bells, by their own admissions and calculations, paid less than
$19,000.00 for the Work for which they admit they agreed to pay at least $30,000.00, and
which their admissions further show had a value in excess of even that. Even the amounts
the Bells did pay were untimely, in breach of the parties' contract. The Bells then failed
and refused to pay the substantial remaining balance due for the Work that was performed,
notwithstanding their admissions at trial that the Work performed by Stonecreek
transformed the Bells' Property from raw dirt with a very steep grade into a beautifullymanicured landscaped yard with a value far higher than the amount the Bells had paid to
Stonecreek before the Bells' ultimate breach of the contract.
1

Stonecreek also named America First Credit Union ("America First") as a defendant on the
claim to foreclose Stonecreek's mechanic's lien because America First is the beneficiary of a
trust deed recorded against the Property that is subsequent in time and junior in right to
Stonecreek's mechanic's lien.
4846-5099-6993
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Stonecreek therefore recorded a mechanic's lien to secure its right to payment of the
balance due from the Bells for the Work it performed. It also filed this lawsuit to foreclose
its mechanic's lien and otherwise collect from the Bells the amounts owed by them. The
trial court correctly dismissed with prejudice all of the Bells' counterclaims against
Stonecreek and found that the Bells still owed money to Stonecreek. The court
nevertheless granted offsets to the Bells against the amounts owed by them to Stonecreek,
ostensibly for unspecified purportedly substandard Work. The court erred and abused its
discretion in granting such offsets, however, which were for items and amounts to which
the Bells were not entitled and that were unsupported by the evidence.
The trial court correctly found that Stonecreek was the successful party in this case,
and therefore was entitled to recover its attorney's fees and costs incurred under Utah's
mechanic's lien statutes. It nevertheless incorrectly awarded to Stonecreek only one-third
of the attorney's fees it incurred, and only approximately one-half of its costs incurred.
The trial court's failure to award all of the attorney's fees and costs incurred, as established
by affidavit and whose reasonableness was not contested or objected to in any way by the
Bells, was improper and an abuse of discretion, contrary to Utah's mechanic's lien statutes
and established Utah case law.
II.

Statement of Facts
This is an appeal from a final "Order, Judgment, and Decree of Foreclosure" of the

Second Judicial District Court in and for Davis County, in favor of Stonecreek entered on
May 31, 2006 (the "Order and Judgment") after a bench trial that was had in this case on
March 28, 29, and 31, 2006. (R. at 121, 362-73, 405-07). A copy of the Order and
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upon the property upon or concerning which they have rendered service, performed labor,
or furnished or rented materials or equipment for the value of the service rendered, labor
performed, or materials or equipment furnished or rented by each respectively, whether at
the instance of the owner or of any other person acting by his authority as agent,
contractor, or otherwise except as the lien is barred under Section 38-11-107 of the
Residence Lien Restriction and Lien Recovery Fund Act. This lien shall attach only to
such interest as the owner may have in the property. (Emphasis added).
Utah Code § 38-1-5 (2004): The liens herein provided for shall relate back to, and take
effect as of, the time of the commencement to do work or furnish materials on the ground
for the structure or improvement, and shall have priority over any lien, mortgage or other
encumbrance which may have attached subsequently to the time when the building,
improvement or structure was commenced, work begun, or first material furnished on the
ground; also over any lien, mortgage or other encumbrance of which the lien holder had no
notice and which was unrecorded at the time the building, structure or improvement was
commenced, work begun, or first material furnished on the ground. (Emphasis added).
Utah Code § 38-1-17 (2004): Except as provided in Section 38-11-107, as between the
owner and the contractor the court shall apportion the costs according to the right of the
case .... (Emphasis added).
Utah Code § 38-1-18(1) (2004): Except as provided in Section 38-11-107 and in
Subsection (2), in any action brought to enforce any lien under this chapter the successful
party shall be entitled to recover a reasonable attorneys' fee, to be fixed by the court,
which shall be taxed as costs in the action. (Emphasis added).
STATEMENT OF THE CASE
I.

Nature of the Case, Course of Proceedings and Disposition Below
Stonecreek brought this case to collect for landscaping labor, services, and materials

(collectively, the "Work") it provided pursuant to a contract with Travis and Sunrise Bell
(the "Bells") for the improvement of the Bells' real property located at 1675 South Temple
Court in Bountiful, Davis County, Utah (the "Property"). Stonecreek's claims against the

4846-5099-6993
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Judgment is attached hereto as Addendum No. 1. The following are facts relevant to this
appeal:
A.

The Parties' Claims and Counterclaims

1.

Stonecreek's claims against the Bells, which it asserted in its complaint that

was filed on August 20, 2004 (the "Complaint"), include breach of contract, unjust
enrichment, and foreclosure of its mechanic's lien. (R. at 1-8).
2.

The Bells' counterclaims against Stonecreek, which were asserted in its

"Answer and Counterclaim" filed September 21, 2004 (the "Counterclaim"), include
breach of contract, abuse of lien right, and fraud. (R. at 21-28).
B.

Findings of Fact

After trial, on May 31, 2006, in its "Findings of Fact and Conclusions of Law," a
copy of which is attached hereto as Addendum No. 2, the trial court made and entered the
following findings of fact relevant to this appeal:
3.

The Bells were the owners of the Property located on 1586 East Millbrook

Way a/k/a 175 South Temple Court, Bountiful, Davis County, Utah. (R. at 363, 283).
4.

Stonecreek is a landscaping contractor licensed by the State of Utah. (R.

at 363).
5.

Bells, as the owners, contracted with Stonecreek, as contractor, for certain

landscaping improvements to be made to the Property (the "Contract"). (R. at 363-64).
6.

The terms of the Contract were as follows:
a.

Stonecreek was to obtain and plant trees and shrubs, install a

sprinkling system, lay sod, perform grading, construct a water feature, and install
lights on the Bells' Property;

4846-5099-6993
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b.

The Bells were to pay Stonecreek Thirty Thousand Dollars ($30,000

for that Work. That $30,000 did not include the cost of the lights, which the Bells
were to pay for in addition to the $30,000 price for the Work;
c.

One-half of the $30,000 was to be paid by the Bells up front, and one-

half was to be paid upon completion. The initial one-half payment was to be
coincident with the time, at the latest, of the start of the Work;
d.

There was a one-year warranty, if not specifically discussed, at least

understood and offered by Stonecreek. That warranty was for appropriate
workmanship, the replacement of plants that died, proper operation of equipment,
and adjustment as necessary;
e.

The Contract was to be completed in the fall of 2003, or, depending

on delays, including for weather and due to the availability of various plants and
trees, the spring of 2004, since the Contract was not entered into and the Work was
not begun until October 11, 2003. (R. at 364).
7.

Other bids the Bells had obtained for the Work to be performed by

Stonecreek ranged from $32,000 to $37,000. (R. at 364).
8.

Stonecreek began Work on the Property on October 11, 2003. (R. at 365).

9.

Payments totaling $18,203.59 were made by the Bells on and toward the

$30,000 Contract price. (R. at 365).
10.

There were delays in completion of the Work due to the following:
a.

The Bells' late payment of the upfront one-half of the $30,000

Contract price, and Stonecreek's resulting lack of funds for materials, plantings, and
labor;

4846-5099-6993
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b.

Weather conditions;

c.

Unavailability of some plants at the nursery; and

d.

Movement of some plants and trees, including after initial planting of

some of them, at the Bells' request.
(R. at 365).
11.

Stonecreek delivered an invoice to the Bells on or about June 11, 2004, for

the Contract balance in the amount of $11,677.16, which was slightly in error. (R. at 366).
12.

The Bells refused payment, due to areas of alleged faulty workmanship

concerning sod, grading, sprinkler installation, and the water feature, and on the ground
that the Contract had not been completed. (R. at 366).
13.

The Bells hired Cottonwood Landscaping ("Cottonwood"), to repair certain

deficiencies with the Work and to complete the Contract. Cottonwood was also to do
landscape maintenance and other tasks. (R. at 366).
14.

On June 25, 2004, Stonecreek recorded a "Notice of Mechanics and

Materialmans Lien" (the "Stonecreek Lien") on the Property. (R. at 367).
15.

This case was filed by Stonecreek on August 20, 2004, naming the Bells and

America First as Defendants. (R. at 367).
16.

The trial court found that the Bells were entitled to offsets:

$ 7,000 worth of the work performed by Cottonwood Landscaping was to
repair deficiencies with the Work and to complete the Contract. The Bells
have paid Cottonwood Landscaping for that $7,000 worth of repair and
completion Work. A representative of Cottonwood Landscaping testified
there may have been additional repair and completion work necessary to
repair and complete all Work contemplated by the Contract...such testimony
[however] was not sufficiently specific or credible, and that, on balance and
recognizing that problems existed, $7,000 is the most credible amount of
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repair and completion Work and is the amount the court found was incurred
and paid by the Bells for repair and Completion work.
(R. at 366-67).
17.

Stonecreek's attorneys participated in the above-referenced case incurring

attorneys' fees and costs in an amount to be shown by affidavit and the amount of which to
be awarded to Stonecreek was to be ruled on by the trial court upon motion to be filed by
Stonecreek. (R. at 367).
C.

Conclusions of Law

The trial court's Findings and Conclusions also included the following conclusions
of law that are relevant to this appeal, based upon the foregoing findings of fact:
18.

Stonecreek and the Bells entered into the above-referenced oral Contract for

and concerning the landscaping of the Bells' Property. (R. at 369).
19.

The Bells breached the terms of the Contract concerning the timeliness of the

upfront payment of $15,000.00. (R. at 369).
20.

Stonecreek accepted the late payments made by the Bells and continued with

the Work, thus affirming the terms and conditions of the Contract. (R. at 369).
21.

Stonecreek was not entitled to walk off the job due to the Bells' failure to

make additional payments in 2004, because, according to the terms of the Contract, further
payments were due and owing from the Bells only upon completion of the Contract.
Hence Stonecreek was in breach of the Contract for not completing the Work. (R. at 369).
22.

Stonecreek also breached the Contract for performing some of the Work in a

less than workmanlike manner. The fact that the Bells did not request Stonecreek to
remedy the defects was due in large part because Stonecreek left the project before its
completion. (R. at 370).
4846-5099-6993
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23.

The Work performed by Stonecreek improved the Bells' Property and has value

in an amount of $4,796.41 in excess of the amounts that have been paid by the Bells, or:
$30,000.00

Agreed-upon Contract price for the Stonecreek Work.

<$18, 203.59)

Total amount of all payments made by the Bells to
Stonecreek and Stonecreek suppliers.

<$7,000.00)

Amount paid by the Bells to Cottonwood Landscaping to
repair and complete Stonecreek5s work.

$4,796.41

Total unpaid value of the Work performed by
Stonecreek, principal amount remaining due and owing
from the Bells to Stonecreek, and principal amount for
which Stonecreek is awarded judgment.

(R. at 370).
24.

Stonecreek is therefore entitled to judgment against the Bells, jointly and

severally, in the principal amount of $4,796.41. (R. at 370).
25.

Stonecreek is the successful party in this action and is entitled, pursuant to

Utah Code §§38-1-17 and 38-1-18, to recover from the Bells interest from the date of
entry of judgment and the reasonable attorneys' fees and costs incurred by Stonecreek,
which amount would be added to the principal judgment amount of $4,796.41. (R. at 37071).
26.

Stonecreek is entitled to foreclose its mechanic's lien against the Property,

and to an order that the Property be foreclosed and sold to satisfy the lien. (R. at 371).
27.

There is an insufficient evidentiary basis to establish fraud or fraudulent

inducement on the part of Stonecreek, including with regard to the standard of proof which
requires clear and convincing evidence. (R. at 372).
28.

Stonecreek has not abused its lien rights. (R. at 372).

D.

Post Trial Motions and the Trial Court's Rulings on Damages and

4846-5099-6993
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Attorneys' Fees and Costs
29.

On April 17, 2006, prior to the trial court's entry of its Findings and

Conclusions and its Order and Judgment, Stonecreek filed its "Motion for Award of
Attorney Fees and Costs to Plaintiff, its "Memorandum in Support of Motion for Award
of Attorney Fees and Costs to Plaintiff," with an attached proposed "Order, Judgment and
Order of Foreclosure," the supporting "Affidavit in Support of Motion for Award of
Attorney Fees and Costs to Plaintiff," and "Plaintiffs Verified Memorandum of Costs."
(R. at 216-18, 219-32, 233-43, 244-49).
30.

In its Attorneys' Fees motion and memorandum, Stonecreek requested its

reasonable attorney fees in the amount of $28,358.14 and costs in the amount of $2,545.04.
(R. at 216-18, 219-32).
31.

On April 27, 2006, the Bells filed their "Objection to Request for Attorney

Fees & Costs" on the following claimed bases: Stonecreek would be awarded nothing
upon entry of final judgment and were therefore not entitled to fees; that Stonecreek is not
the prevailing party; that Stonecreek had failed to identify which fees were related to the
mechanic's lien claim; and that Stonecreek was seeking the recovery of non-recoverable
costs. (R. at 253-58).
32.

The Bells did not object in any way to the reasonableness of the amount of

Stonecreek's attorney fees and costs. (R. at 253-58).
33.

On April 27, 2006, the Bells also filed their "Objection to Proposed Order of

Judgment and/or in the Alternative Request for Relief Pursuant to Rule 60" on the
following claimed bases: the proposed order should be modified to include adjustments to
the amount of the judgment the trial court awarded because not all materials were provided
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in accordance with the contract, the Bells should receive a credit for amounts they paid to
remedy Stonecreek's allegedly defective and incomplete work, and the contract should be
adjusted for allegedly incomplete or insufficient work not yet remedied; that the proposed
findings of fact and conclusions of law did not accurately reflect the court's ruling at trial;
that the proposed order, judgment and decree of foreclosure was incorrect; and that the
court incorrectly measured damages. (R. at 259-68).
34.

On May 5, 2006, Stonecreek filed its "Reply Memorandum in Support of

Motion for Award of Attorney Fees and Costs to Plaintiff in which it argued that
Stonecreek is the successful party against Bells and America First; that it is entitled to
recover fees it incurred in pursuing foreclosure of its lien against the Bells and their
Property and, also as a part of such foreclosure, establishing the priority of its lien as
against America First, and in defending against the Bells' counterclaims; and that it is
entitled to all of its claimed costs. (R. at 299-305).
35.

Also on May 5, 2006, Stonecreek filed its "Reply of Plaintiff to Defendants

Travis and Sunrise Bell's 'Objection to Proposed Order of Judgment and/or in the
Alternative Request for Relief Pursuant to Rule 60,'" in which it argued that the Proposed
Order was in a form consistent with the court's rulings and instruction at trial, as was the
prior circulated proposed "Findings of Fact and Conclusions of Law." (R. at 269-98, 313422).
36.

Additionally, in its Reply to the Bells' Objection, Stonecreek argued inter

alia that the trial court should not make any of the Bells' desired adjustments to the

Stonecreek's Reply is duplicated in the Record on pages 269-98 and 313-42.
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amount awarded Stonecreek, nor should the trial court adopt the Bells' method for
calculation of the amount owed to Stonecreek by the Bells. (R. at 273-76).
37.

On May 31, 2006, the trial court entered its "Ruling on Plaintiffs Motion for

Fees and Costs and Defendants' Request for Rule 60 Consideration", in which it denied
the Bells' request for Rule 60 relief, and made the following findings relevant to this
appeal:
a.

"Plaintiffs claim for attorneys' fees is based on U.C.A. § 38-1-18

given that Plaintiff seeks foreclosure of a Mechanic's Lien against Defendants Bell.
However, Plaintiff also sues America First Credit Union seeking priority
concerning its lien over America First's Trust Deed Lien which is filed against the
same property. Nevertheless, Plaintiff has not allocated its fees and costs as
between Defendants' Bell (foreclosure of the Mechanic's Lien) and fees and costs
associated with the priority issue relating to America First Credit Union's Trust
Deed Lien;"
b.

"Moreover, attorney's fees under §38-1-18 requires that Plaintiff be

the prevailing party in the Mechanic's Lien portion of the litigation;"
c.

A prevailing party is not necessarily the party awarded judgment

under the Mechanic's Lien statute. The legal standard is "the flexible and
reasonable [sic] approach" (citing Whipple, 2004 UT 47);
d.

Stonecreek sought judgment of $14,587.00 against the Bells, but

received a judgment of $4,796 after appropriate set-offs and repair costs applicable
to the Bells. Accordingly, Stonecreek prevailed on one-third of its claims plus
received an order of foreclosure of its mechanic's lien. The Bells successfully
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defended against Stonecreek's claims by two-thirds, but failed in their effort to
negate any foreclosure order. Accordingly, Stonecreek should receive an award for
costs and attorneys' fees, but only in the amount of one-third of the amount claimed
that is applicable to the mechanics' lien portion of the litigation;
e.

The total award claimed for attorneys' fees and costs by Stonecreek is:
Attorney's Fees
Costs
Total

f.

$28,358.00
2,545.00
$30,903.00

Stonecreek has not separated fees applicable to the Bells and to

America First. At trial, America First stipulated that Stonecreek's mechanic's lien
claim had priority over its trust deed lien. Accordingly, fees and costs applicable to
America First are minimal. Counsel for America First claimed fees for defense
against Stonecreek's claim in the amount of $3,024.00. It is reasonable that
Stonecreek's fees in prosecuting the claim would approximate the fees filed by
America First in defending the claim;
g.

Accordingly, Stonecreek should be awarded attorneys' fees against

the Bells as follows:
Attorney's Fees
Less America First C.U. Fees
Total

$28,358.00
$ 3,024.00
$25,334.00

One-third of $25,334.00 is $8,436.00, which amount should be awarded as fees in
favor of Stonecreek and against the Bells.
h.

Taxable costs in favor of Stonecreek and against the Bells are:
Foreclosure Report
Filing Fee
Recording Fee
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$250.00
155.00
12.00

Process Server Fees
Service of Summons
Witness Fee
Shane Davis
Arden Goodwin
John Higley
Dan Cloward
Certified Public Records
Davis County Recorder
Total

402.00
6.00
37.00
37.00
37.00
37.00
206.00
22.00
$ 1,201.60

(R. at 357-61).
38.

Based on those findings, the trial court ruled that Stonecreek should be

granted attorneys' fees and costs against the Bells as follows:
Fees
Costs
Total

$8,436.00
1.201.60
$9,637.60

(R. at 360).
E.

The Order and Judgment

39.

On May 31, 2006, on the same day it entered its Findings and Conclusions

(Addendum No. 2. hereto), the trial court entered its Order and Judgment (Addendum No.
1 hereto). (R. at 374-79).
40.

In its Order and Judgment, the trial court awarded Stonecreek judgment

against the Bells, jointly and severally, in the principal amount of $4,796.41, together with
reasonable attorneys' fees and costs in the amount of $9,637.60, for a total combined
judgment amount of $14,434.01. (R. at 375-76).
41.

The Order and Judgment decreed that Stonecreek's lien is a valid and

enforceable lien, that Stonecreek is entitled to a foreclosure of the Stonecreek Lien on the
Property, that Stonecreek is entitled to a deficiency judgment against the Bells for any and
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all deficiencies remaining after the foreclosure sale and augmented attorneys' fees and
costs incurred after April 12, 2006. (R. at 376-78).
42.

The Order and Judgment further decreed that of the "Bells' claims and

causes of action against Stonecreek in the above-captioned action are dismissed with
prejudice and on the merits." (R. at 379).
F.

Marshaling the Evidence on Offset and Value

43.

As detailed above, the trial court determined that $7,000.00 worth of the

work performed by Cottonwood and paid by the Bells was to repair deficiencies with
Stonecreek's Work and to complete the Contract. On the basis of this finding, the court
concluded that the Bells were entitled to an offset of $7,000.00. (R. at 366, 370).
The following evidence tends to support the trial court's ruling that the Bells were
entitled to an offset of $7.000.00 for Cottonwood Landscaping, L.L.C.'s work:
44.

Randy Waddoups testified that Stonecreek completed the plantings of trees

and flowerbeds with the exception of two trees in the north flowerbed due to
unavailability, and that Stonecreek did not plant those two trees when they came in
because Stonecreek had walked off the job by then for lack of payment. (R. at 405: 32).
45.

Travis Bell testified that Stonecreek never finished all the Work under the

Contract. (R. at 406: 250.)
46.

Travis Bell testified that he called Dan Cloward, a landscape contractor for

Cottonwood Landscaping, L.L.C. ("Cottonwood"), to get a bid to finish the job after
Stonecreek left, that he entered into a contract with Cloward, that Cloward performed the
contracted work, and that he paid Cottonwood. (R. at 406: 251-52, 322).
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47.

Travis Bell testified that he had Cottonwood replace a tree in the front yard.

(R. at 406: 269).
48.

Travis Bell testified that there were three areas of grass in photographs 14

and 21 of Defense Exhibit 13, ranging from 10' x 10' to 15' x 15'in size, that were
replaced, some by Cottonwood and some by Travis Bell himself. (R. at 406: 304-06).
49.

Travis Bell testified that he paid Mike Ohlman $800 to do the electrical hook

ups for the sprinkler system and the waterfall. (R. at 406: 270, 284, 299).
50.

Travis Bell testified that Cottonwood performed sprinkler work that included

removing heads and moving them to different locations and adding two or three extra
zones for added pressure. (R. at 406: 286, 323).
51.

Travis Bell testified that Cottonwood installed a new hose bib. (R. at 406: 292).

52.

Mr. Cloward testified that during his first visit to the Property, Travis Bell

told Mr. Cloward that he was not happy with how the water feature looked, that he was
having problems with drainage off the back grass, and with the sprinklers. (R. at 405: 167,
171-72,210).
53.

Mr. Cloward testified that he prepared the bid in Defense Exhibit 10 in

November of 2004, which is the contract between Cottonwood and the Bells, and that he
actually performed all the work in that contract. (R. at 405: 174-75).
54.

Mr. Cloward testified that he observed a problem with the aesthetics of the

water feature and a problem with leakage, and that Cottonwood Landscaping rebuilt the
falls and river in the water feature and stopped a big running leak. (R. at 405: 177-178,
200,211-12).
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55.

Mr. Cloward testified that he observed some plantings were planted in the

sun but needed more shade, and others were planted in the shade and needed more sun.
(R. at 405: 179).
56.

Mr. Cloward testified that he observed plants on the Property that were not

planted and dead trees and shrubs. He also testified that he removed five dead trees and
transplanted approximately half a dozen trees. (R. at 405: 179, 180, 196, 199).
57.

Mr. Cloward testified that there was no soil around any of the plants they

pulled out and the holes were dug to container size, ball size, or plant size rather than the
standard two to three times ball size. (R. at 405: 181-82).
58.

Mr. Cloward testified that in his opinion the sprinkler system was not

properly installed and that he observed the following problems with the sprinkler system:
insufficient pressure for heads to pop up and work as intended; nozzles and bands not
working correctly; rotors not turning correctly because of the pressure; areas with
insufficient heads or no heads; bug plugs or insufficient drip system; and some lines were
not buried. (R. at 405: 179-80).
59.

Mr. Cloward testified that he observed a problem with erosion on the hillside

and underneath a concrete slab. (R. at 405: 189).
60.

Mr. Cloward testified that the total cost of the project under the contract

between Cottonwood and the Bells was $12,500, that he compared Stonecreek's bid with
the work Cottonwood had performed on the Property and he felt that $7,000 of
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Cottonwood's work related to repairing or replacing work that should have been done by
Stonecreek. (R. at 405: 184-86, 201)3.
61.

At trial there was testimony, and the court found, that there was a verbal one

year warranty for Stonecreek's Work on the Property, which included any plants that died,
such as trees, and bushes. (R. at 364, 406: 290-91, 334-36).
The following evidence tends to support the trial court's ruling that Stonecreek was
not entitled to the full value of services it rendered on the Property:
62.

Travis Bell testified that he did not believe Stonecreek used enough top soil

under the sod. (R. at 406: 259, 267-68).
The following evidence tends not to support the trial court's ruling that the Bells
were entitled to an offset:
63.

The trial court found that the Bells never made or tendered full and final

payment to Stonecreek for the Work Stonecreek had performed under the Contract. (R. at
365-66, 406: 336).
64.

Randy Waddoups and Dell Waddoups4 both of Stonecreek, testified that

Stonecreek completed all of the Work on the Property under the Contract except for two
trees that were not planted because they were not available. (R. at 405: 32, 141).

Mr. Cloward also testified that there was further defective or incomplete work from
Stonecreek's Contract that Cottonwood did not perform that is still not completed,
including: repairing a leaking water feature, relining the pond, and remedying the grass
drainage and hill erosion and the slope. The trial court, however, found this testimony was
not credible. (R. at 405: 186-87, 366-67).
The trial transcript incorrectly spells Dell Waddoups' first name, "Dell," beginning on
page 16. Throughout this Brief, Stonecreek will use the correct spelling of his name.
(R. at 405:16).
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65.

Randy Waddoups and Dell Waddoups testified that Stonecreek completed

installation of the sprinkler system in the spring of 2004, tested it, and found no leaks or
problems with the sprinkler system. (R. at 405: 31-32, 73, 88-89, 145).
66.

Randy Waddoups testified that the sprinkler system was fully operational

when Stonecreek left the job; that all the pipes that required burying were buried; and, that
the sprinkler heads had enough pressure and were popping up. (R. at 405: 73-74).
67.

Shane Davis, who also worked on the sprinkler system, testified that there

were no pipes left above ground when he left the job. (R. at 406: 358).
68.

Robert Vandergrift, landscape contractor, and Shane Davis both testified that

there is no way to tell from looking at a photograph of a sprinkler head or the spray
whether the system was properly installed or not, because other things contribute to
sprinkler head flow that are maintenance issues, such as a plugged up filter. (R. at 406:
339,348-50,352-53).
69.

Randy Waddoups and Dell Waddoups testified that Stonecreek finished the

water feature. (R. at 405: 113, 159).
70.

Randy Waddoups and Dell Waddoups testified that Stonecreek completed

the finish grading, curb installation, sod planting, and lighting installation on the Property.
(R. at 405: 35, 113, 149).
71.

Randy Waddoups and Dell Waddoups testified that Stonecreek placed two to

three inches of top soil under the sod; that they dug holes of appropriate sizes bigger than
the root ball of plants that they planted, and placed top soil in the holes for trees, shrubs,
bushes, and even for the little plants. (R. at 405: 75, 123, 144-45, 156-57).
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72.

Dell Waddoups testified that the top soil was placed "in the area around the

front of the house and particularly the water feature and some flowerbeds in that area." (R.
at 405: 156-57).
73.

Mr. Vandergrift testified that the Property is on sandy loom soil where

drainage is more of an issue than top soil. (R. at 406: 346).
74.

Randy Waddoups and Dell Waddoups testified that the landscaping design

for the Property was prepared by and came from the Bells. (R. at 405: 56; R. at 406: 336).
75.

Randy Waddoups testified that he never discussed with the Bells a specific

number of plants or a specific number of trees that would be planted on the Property or
what exact plants and shrubs would be included. (R 405: 51,61, 62).
76.

Randy Waddoups testified that the list of plants he made in Plaintiffs

Exhibit 5 came from the landscaping plan that Travis Bell provided to him: "I took what
was on the plan, made an adjustment to make it $30,000 because that was the budget and
come up with that figure." (R. at 405: 60-62; R. at 406: 336-38).
77.

Randy Waddoups testified that the cost of any plants listed in Plaintiffs

Exhibit 17 that were not actually delivered to the Property were subtracted from the total
cost and that was part of the adjustment to keep the cost of the Work under the $30,000
Contract price. (R. at 405: 98-99).
78.

Randy Waddoups and Dell Waddoups testified that the Bells requested that

Stonecreek move the plantings, including trees: "[t]he Bells would change their mind,
where they wanted stuff and I would sit and we would move stuff around and place the
stuff where they - well, lef s put it here, let's put it there and we would spend hours doing
that." (R. at 405: 56, 60, 144; R. at 406: 336-38).
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79.

Randy Waddoups testified that Travis Bell would call him personally and

"tell me, I don't like where the plants are at. So we would move them and then he would
get back to us." (R. at 405: 59).
80.

Randy Waddoups testified that the Bells had him move all the plant

dumpings in the back except one in the corner, dumpings in the center of the yard, plants
in the park strips, two out of three dumpings on the north, and dumpings on the west
edge. (R. at 405: 56-58).
81.

Randy Waddoups and Dell Waddoups testified that Stonecreek never

received any complaints from Travis or Sunrise Bell as to the quality of Stonecreek's work
at any time, including that they made no complaints about the way the sod looked, or that
the water feature leaked. (R. at 405: 35, 71-72, 140, 146; R. at 406: 335).
82.

Travis Bell testified that Defense Exhibit 6 did not contain any complaints

with respect to the quality of the work being done by Stonecreek, even though it was
written in March of 2004. (R. at 406: 326).
83.

Mr. Davis testified that the Bells never complained to him about the quality

of the workmanship on the sprinkler system and that he has never been given any
opportunity to go back and fixed any sprinkler problems. (R. at 406: 351).
84.

John Higley, landscaper, testified that the Bells told him the water feature

turned out well and they were happy with it. (R. at 406: 370).
85.

Randy Waddoups testified that the Bells never gave Stonecreek a punch list

of items to fix or any opportunity to fix the problems testified to at trial. (R. at 406: 335).
86.

Randy Waddoups and Dell Waddoups testified that after the April 2004

conversation with Travis Bell in which the Bells indicated they were refusing to pay
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Stonecreek any more money, Stonecreek still did additional work including: adding more
sod, curbing, plantings, bark and mulch; installing and working on the water feature;
making sprinkler adjustments, installing the bodies of the sprinkler, moving and lowering
the valve box, changing sprinkler directions, and testing the sprinkling system; enlarging,
moving, and fixing the drip line; installing weed barrier; and moving plants. (R. at 405:
88-91, 148).
87.

Randy Waddoups and Dell Waddoups testified that Stonecreek sloped the

grading away from the house, that the slope was sufficient for drainage, and that it
conformed to code. (R. at 405: 92, 152).
88.

Randy Waddoups testified that there was some water pooling on the Property

because some of the sprinklers were too close together and that he fixed it. (R. at 405: 92-94).
89.

Randy Waddoups testified that after spring came Stonecreek did the normal

fix-up and spruce-up work and the freshening of beds and adding bark because "when you
leave the project, you want it picture perfect." (R. at 405: 89).
90.

Randy Waddoups testified that it is very common to have to make

adjustments to sprinklers after a project is completed "especially in a new yard because the
ground is not as solid and sprinkler heads move, go sideways, things like this. They have
to be re-fixed, reset." (R. at 405: 124).
91.

Randy Waddoups testified that items and services listed by Cottonwood in

Defense Exhibit 11 were normal maintenance items, such as mulch, weeding, applying
pre-emergent, fertilizer, and various sprinkler repairs. (R. at 406: 332).
92.

Mr. Vandergrift testified that he was asked to look at the Bell Property in the

fall of 2003 for quality, sprinklers, and landscaping in general, and that based on his
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observations he made recommendations to Travis Bell on "minute things to make it better,
things that should be able to be resolved." (R. at 406: 340, 341).
93.

Mr. Cloward testified that his initial purpose for going to the Bells was to

determine what work needed to be performed and with the anticipation that he would do a
bid for work for them. (R. at 405: 176, 201).
94.

Mr. Cloward testified that he made substitutions to the shrubs listed in his

contract with the Bells and he was not sure what plants actually went into the contract. (R.
at 405: 176, 198).
95.

Mr. Cloward testified that it is very common for plants to change during a

job and that Cottonwood's designer met with Sunrise Bell about changes. (R. at 405: 209).
96.

Mr. Cloward testified that he did not know how long it had been prior to the

Bells contacting him that Stonecreek had left the job, and that he had no knowledge of why
Stonecreek had left the job. (R. at 405: 189-190).
97.

Mr. Cloward testified that he did not perform any grading, did not remove

any grass, and did not change any of the cement curbing that was done by Stonecreek. (R.
at 405: 190, 195,200-01).
98.

Mr. Cloward testified that he did not know whether the plants he moved

were placed in their locations at the Bells' request, or why any plantings done by
Stonecreek were placed where they were. (R. at 405: 190-91, 201).
99.

Mr. Cloward testified that he did not know what plants Stonecreek had

planted, where they were planted on the Bells' property, nor did he have a list of what
plantings Stonecreek made. (R. at 405: 194).
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100.

Mr. Cloward testified that it is not uncommon for plantings to die in a new

landscaping job: "we have plants die on every job...." (R. at 405: 196).
101.

Mr. Vandergrift testified it is common for trees, shrubs, and flowers to die on

a new landscaping job, and that approximately 5% die. (R. at 406: 343-44).
102.

Mr. Vandergrift testified that erosion is a natural problem for properties like

the Bells' with a steep grade, even with retaining work being done. (R. at 406: 340).
103.

Mr. Cloward testified that Cottonwood did not know exactly where the leak

came from in the water feature and that he did not repair the leak: "[t]he goal was to
decrease the amount of loss." (R. at 405: 200, 211-12).
104.

Mr. Cloward admitted that he did not know the condition of the Property

when Stonecreek started their Work; he did not know how much grading they had to do,
what quantity or sizing of plantings, or what was included in the contract between
Stonecreek and the Bells. (R. at 405: 217-18).
105.

Mr. Cloward testified that Cottonwood did not redesign a whole lot on the

Property; it only added some new plants and replaced some others. (R. at 405: 221).
106.

Travis Bell testified that Cottonwood never performed any grading on the

Property. (R. at 406: 284-85).
107.

Travis Bell testified that the landscaping Stonecreek performed on the

Property was still there, including all of the sod, grass, lawn, and curbing shown in
Photograph Nos. 1, 8, 9, 10, 13, 14, 15, 24 of Defense Exhibit 13. (R. at 406: 300-05).
108.

Travis Bell testified that the trees planted by Stonecreek shown in

Photograph Nos. 1,2, 15 of Defense Exhibit 13 were still there "for the most part" with a
"tree or two that's since died or has been moved," but could not provide any specific facts
4846-5099-6993

oc

as to which trees or exactly how many were no longer on the Property. (R. at 406: 301,
305).
109.

Travis Bell testified that part or most of the grass shown in Photograph Nos.

14, 21, and 24 of Defense Exhibit 13 are still on the Property. (R. at 406: 304-06).
110.

Travis Bell testified that the plantings shown in Photograph Nos. 21 and 24

of Defense Exhibit 13 are still on the Property. (R. at 406: 306-07).
111.

When asked whether plantings planted by Stonecreek shown in the

Photograph Nos. 8, 14, 15 of Defense Exhibit 13 were still on the Property, Travis Bell
repeatedly stated he did not know: "I'm not sure. There's a lot shrubs. I don't know
which ones have died and which ones have been moved...."
112.

(R. at 406: 301-03).

Travis Bell testified that the tree depicted in Photograph No. 22 of Defense

Exhibit 13 is still on the Property although it was moved, and that the ferns did not survive.
(R. at 406: 306).
113.

Travis Bell testified that none of the curbing installed by Stonecreek has

been removed or torn out, although there were a few places where the dirt eroded beneath
the curbing that was supported. (R. at 406: 307).
114.

Travis Bell testified that the water feature shown in Photograph No. 49 of

Defense Exhibit 13 is the same, unchanged water feature that Stonecreek built and
installed, which Bell admittedly designed himself (R. at 406: 307-08).
115.

Travis Bell testified that he had no photographs showing the water feature

actually leaking. (R at 406: 293).
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116.

Travis Bell testified that he has purchased hose bibs from Home Depot and

that they cost between $3.00 and $4.00, and that based on his observations they took a
"minute" to install. (R. at 406: 325-26).
117.

Travis Bell testified that Cottonwood only performed the work defined in the

scope of Defense Exhibit 10, with the exception of some sprinkler work it performed,
which included removing some sprinkler heads and moving them to a different location,
and adding two or three extra sprinkler zones for added pressure. (R. at 406: 284-85).
The following evidence does not support the trial court's ruling on the value of
services Stonecreek provided to the Bells:
118.

Travis Bell testified that no other contractor besides Stonecreek and

Cottonwood have ever provided any landscaping on the Property, other than to install rock
work. (R. at 406: 284).
119.

Dell Waddoups and Travis Bell both testified that when Stonecreek began its

landscaping work on the Property, the existing landscaping consisted only of raw dirt with
some rock work—there was no grass, no trees, no shrubs or other plantings, and the
ground was not graded and ready for planting. (R. at 405: 140-41; R. at 406: 240-41).
120.

Further, Travis Bell testified the Property was "in a state of disarray" when

he purchased it; that there was "a lot that needed to be done," including because "it was a
half acre lot that had a very odd slope to it. So it required an extreme amount of
excavation and retaining." (R. at 406: 240).
121.

Travis Bell testified that the Property was listed for sale at the time of trial

and that he was touting $96,000.00 worth of professional landscaping as a sales point for
the Property. (R. at 405: 299).
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122.

Randy Waddoups testified that Plaintiffs Exhibits 11 photographs, which

were taken in June 2004 and Plaintiffs Exhibit 12 photographs, which were taken in
February 2006, depict landscaping, trees, waterfall rocks, bushes, pine and aspen trees,
shrubs, sod, contoured flowerbeds, various trees and other plantings that are the same as
when Stonecreek finished its work. (R. at 405: 45, 115-19).
123.

Randy Waddoups testified that the majority of the trees on the Property and

the ones he could see in the pictures were planted by Stonecreek. (R. at 405: 129).
124.

Travis Bell claimed in his testimony that the photos in Plaintiffs Exhibit 11

were not reflective of how the Property appeared after Stonecreek left the job, but when
questioned about whether it reflected the work Stonecreek had actually performed—the
grading, leveling, curbing—he admitted all that work was reflected in the photograph. (R.
at 406: 310-11).
125.

Travis Bell testified that the landscaping Stonecreek performed on the

Property was still there, including all of the sod, grass, lawn and curbing shown in
Photograph Nos. 1, 8, 9, 10, 13, 14, 15, 24 of Defense Exhibit 13. (R. at 406: 300-05).
126.

Randy Waddoups testified that Travis Bell previously told him that the Bells

had spent only $45,000 to have the pre-existing rock work installed, although Travis Bell
testified at trial that he spent between $62,000 and $64,000 on the rock work that was on
the Property before Stonecreek began its Work. (R. at 406: 240; 335-36).
127.

Payments made by the Bells for all landscaping work and rock work ever

performed on the Property include: the $800 paid to Mike Ohlman for electrical work on
the sprinkler system and water feature; between $45,000 and $64,000 for the rock work,
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$12,500 paid to Mr. Cloward, and the $18,203.59 paid to Stonecreek. (R. at 405: 185; R.
at 406: 240, 270, 284, 299, 336, 365-66).
128.

The trial court found, and Travis Bell testified, that he received other bids

ranging from $32,000 to $37,000 for the landscaping work that Stonecreek ultimately
performed on the Property. (R. at 364, 406: 241, 309)).
129.

Randy Waddoups testified that the value of services provided by Stonecreek

for the Property was somewhere between $37,000 and $38,000. (R. at 405: 49).
130.

When asked why Stonecreek only bid $30,000 (but provided the additional

value), Randy Waddoups testified "[b]ecause the water feature was added and more of the
plantings were - the trees were bigger than we first discussed. The plants were five gallon
to three gallon instead of one gallon in the beginning." (R. at 405: 49).
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SUMMARY OF THE ARGUMENT
The Bells appeal the trial court's award of damages and attorneys' fees to
Stonecreek. The Bells argue the trial court incorrectly calculated damages by failing to
award the Bells a larger offset. They also argue the trial court incorrectly determined that
Stonecreek is the successful party in the case.
Stonecreek maintains that the trial court erred in its calculation of damages by
failing to award Stonecreek the full measure of its damages under Utah's mechanic's lien
statutes, and by granting the Bells offsets against the principal amount awarded to
Stonecreek, to which the Bells were not entitled and that were against the weight of the
evidence. Stonecreek further maintains that the trial court also erred by improperly
reducing the award of its attorneys' fees and costs.
This Court should deny the Bells' appeal because they have failed to marshal the
evidence demonstrating that the trial court incorrectly calculated the damages it awarded to
Stonecreek or that they are entitled to a larger offset. This Court should further deny the
Bells appeal because Stonecreek indisputably is the successful party and therefore entitled
to recover its attorneys' fees, under Utah's mechanic's lien statutes; and because the trial
court correctly ruled that Stonecreek was entitled its costs.
This Court should grant Stonecreek's appeal because the evidence demonstrates that
there is insufficient support for the trial court's determination that the Bells were entitled to
the $7,000 offset that was awarded, and substantial evidence demonstrating that the Bells
are not entitled to any offset. Additionally, the trial court failed to award the full value of
the Work that Stonecreek provided to the Bells—between $30,000 to $38,000 according to
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the evidence at trial including the Bell's own admissions—as it was required to do under
the mechanic's lien statute. This Court should further grant Stonecreek's appeal because
the trial court erred in not awarding Stonecreek the full amount of its attorneys' fees (the
reasonableness was not objected to or questioned in any way), and costs that Stonecreek
incurred.
ARGUMENT
ANSWER TO THE BRIEF OF APPELLANTS BELL
I.

THE BELLS HAVE FAILED TO MARSHAL THE EVIDENCE CONCERNING
THE TRIAL COURT'S DAMAGES CALCULATION.
The trial court's determinations regarding the calculation of damages constitute

findings of fact. In order to properly challenge findings of the trial court, the appellant
"must marshal the evidence in support of the findings and then demonstrate that despite
this evidence, the trial court's findings are so lacking in support as to be against the clear
weight of the evidence, thus making them clearly erroneous." In re Estate ofBartell, 776
P.2d 885, 886 (Utah 1989) (citation omitted); see also Rudman v. Rudman, 812 P.2d 73, 79
(Utah Ct. App. 1991); Marshall v. Marshall, 915 P.2d 508, 516 (Utah Ct. App. 1996).
Merely stating the facts most favorable to the appellants' position and ignoring contrary
evidence is not adequate. Dejavue, Inc. v. U.S. Energy Corp., 993 P.2d 222, 226 (Utah Ct.
App. 1999). The court "will uphold the trial court's findings of fact if a party fails to
appropriately marshal all of the evidence." Marshall, 915 P.2d at 516.
The Bells' Brief in no way meets the standard set forth in Bartell and Marshall.
The Bells have made no attempt to marshal the evidence supporting the trial court's
findings of fact that they were at most entitled to a $7,000 credit, and certainly not that
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they were entitled to additional amounts. Instead, they have selectively set forth the facts
most favorable to their position that they were entitled to additional offsets. Because the
Bells have made no attempt to marshal the evidence supporting the trial court's calculation
of damages, this Court should reject the Bells' attack on the trial court's finding that they
were entitled to more than $7,000 in offsets.
A.

There is Sufficient Evidence to Support the Trial Court's Finding that the
Bells are not Entitled to More than $7,000 in Offsets, If Even That.

The evidence at trial regarding the number of plants and trees that were planted
under the Contract was disputed, contrary to the Bells' claim in support of their argument
for additional offsets. Stonecreek has identified facts in the course of its own marshaling
in connection with its own appeal of the trial court's award of offsets that demonstrate that
the parties contested how many plants and trees were planted.
Both Randy and Dell Waddoups testified that Stonecreek completed the plantings
of trees and flowerbeds with the exception of two trees in the north flowerbed due to
unavailability. Randy Waddoups testified that he never discussed with the Bells a specific
number of plants or a specific number of trees that would be planted on the Property or
what exact plants and shrubs would be included. He testified that they did plantings as per
the Bells' initial plan and later instructions, and that the Bells made several changes as the
Work progressed, even sometimes requiring plants to be dug up and moved as the Bells
changed their minds. Randy Waddoups further testified that the cost of any plants listed in
Plaintiffs Exhibit 17 that were not actually delivered to the Property were subtracted from
the total cost and that was part of the adjustment to keep the cost of the Work under the
$30,000 Contract price. The evidence regarding how many plants and trees were planted
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pursuant to the Contract and whether the Bells were properly charged for them is in
dispute and does not support the Bells' claim that they are entitled to an additional offset
for undelivered plants and trees.
Likewise, the testimony regarding the state of the sprinkler system when Stonecreek
last performed Work on the Property is in dispute. Randy Waddoups and Dell Waddoups
testified that Stonecreek completed installation of the sprinkler system in the spring of
2004, tested it, and found no leaks or problems with the sprinkler system. Randy
Waddoups further testified that the sprinkler system was fully operational when
Stonecreek left the job; that all the pipes that required burying were buried; and, that the
sprinkler heads had enough pressure and were popping up. The testimony of these two
individuals contradicts Mr. Bell's testimony that the electrical work on the sprinkler
system was not finished. It also provides a basis for the trial court's finding that the Bells
were entitled to no more than $7,000 in offsets, if even that amount.
As for Plaintiffs Exhibit 16, which was a Cottonwood Landscaping invoice, and
the amount of Stonecreek's Work that purportedly had to be repaired or replaced, Mr.
Cloward of Cottonwood Landscaping admitted that he did not have personal knowledge of
what work Stonecreek actually did, the condition of the Property when Stonecreek began
its work, or what was included in the contract between Stonecreek and the Bells, or how
that changed over time as the work progressed. Mr. Cloward thus had no foundation on
which to base his claims that the work Cottonwood Landscaping actually repaired or
replaced was performed by Stonecreek and/or not in conformity with the parties' Contract,
and the trial court correctly did not award the Bells any additional offsets for "sprinkler
repair," "shrub replacement," or any other such work.
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II.

STONECREEK IS THE SUCCESSFUL PARTY AND IS ENTITLED TO ITS
ATTORNEYS' FEES.
This Court should affirm the trial court's finding that Stonecreek is the successful

party and is entitled to attorneys' fees. The Bells' objection to the award of attorneys' fees
requires this Court to interpret Utah Code § 38-1-18 and case law applying that statute
awarding fees to the successful party. Section 38-1-18 provides, in pertinent part: "in any
action brought to enforce any lien under this chapter the successful party shall be entitled
to recover a reasonable attorneys' fee, to be fixed by the court, which shall be taxed as
costs in the action." Utah Code Ann. § 38-1-18(1) (2004). Pochynok Co. v. Smedrud,
2005 UT 39, 116 P.3d 353, A.K. & R. Whipple Plumbing & Heating v. Guy, 2004 UT 47,
94 P.3d 270, and Mountain States Broadcasting Co. v. Neale, 783 P.2d 551 (Utah Ct. App.
1989), cited by the Bells, all support the trial court's ruling that Stonecreek is the
prevailing party and entitled to an award of its attorneys' fees and costs. A successful
party includes one who successfully enforces a mechanic's lien. Whipple, 2004 UT App
47, U 7 (citing Kurth v. Wiarda, 1999 UT App 335, If 9, 991 P.2d 1113).
Stonecreek is the successful party because, in addition to prevailing on its claim for
a money judgment against the Bells and to foreclose its mechanic's lien, it also defeated
the majority of the Bells' remaining claims for offsets, defeated in their entirety the Bells'
claims of fraudulent inducement and abuse of lien right, and successfully established the
priority of its lien over America First's trust deed lien.
As the Bells correctly note, Utah courts have adopted a "flexible and reasoned
approach" in making the determination as to who is the successful party for purposes of
awarding attorneys' fees. Id. ^ 25. In Whipple, the Utah Supreme Court clarified that the
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terms "prevailing party" and "successful party" are used synonymously when determining
entitlement to attorneys' fees under Section 38-1-18. Id.*^ 8-24. After analyzing
numerous cases deciding the issue, the Whipple court explained that a key part of the
flexible and reasoned approach to deciding who is the prevailing party is a common sense
balancing of the relative success of the parties, comparing what the parties actually sought
and then balancing that proportionally with what they recovered. Id. ^ 26 (citing Stichting
Mayflower v. NewparkRes., 917 F.2d 1239, 1248 n.9 (10th Cir. 1990) ("We think the
district court should attempt to weigh the relative success of the parties['] ... claims if it
can find a reasoned basis for doing so.")).
This flexible approach, in which the comparative recovery of the parties is
examined, was approved by the Utah Supreme Court in R.T. Nielson Co. v. Cook, 2002 UT
11, 40 P.3d 1119:
Which party is the prevailing party is an appropriate question for the trial
court. This question depends, to a large measure, on the context of each
case, and, therefore, it is appropriate to leave this determination to the sound
discretion of the trial court.... Appropriate considerations for the trial court
would include, but are not limited to: (1) contractual language, (2) the
number of claims, counterclaims, cross-claims, etc., brought by the parties,
(3) the importance of the claims relative to each other and their significance
in the context of the lawsuit considered as a whole, and (4) the dollar
amounts attached to and awarded in connection with the various claims.
Id. ]25.
Under the "flexible and reasoned approach," it is clear that Stonecreek is the
successful party in this case entitled to recover attorneys' fees and costs because, although
it did not recover the full measure of damages it sought, it recovered a large portion of
them. The principal amount of $4,796.41 awarded to Stonecreek represents 41% of the
$11,796.41 principal amount it claimed. In addition, Stonecreek defeated the bulk of the
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Bells' claimed offsets, it defeated in their entirety the Bells5 counterclaims for fraudulent
inducement and abuse of lien rights, and it successfully established its lien priority claim
over America First.
Moreover, Stonecreek did not lose on its breach of contract claim, as the Bells
assert. On the contrary, the trial court specifically found that Stonecreek prevailed on its
contract claim and that the Bells breached by failing to timely make the upfront payment
of one-half due under the Contract. In addition, "[r]ecovery under unjust enrichment
'presupposes that no enforceable written or oral contract exists.'" Embassy Group, Inc. v.
Hatch, 865 P.2d 1366, 1373 n.8 (Utah Ct. App. 1993) (quoting Davies v. Olson, 746 P.2d
264, 268 (Utah Ct. App. 1987); accord Mann v. American W. Life Ins. Co., 586 P.2d 461,
465 (Utah 1978) (denying relief because express contract covered subject matter of
litigation)). The trial court found that the parties had an enforceable contract, and thus
Stonecreek's unjust enrichment claim was necessarily unavailable. Because Stonecreek's
causes of action for breach of contract and unjust enrichment are mutually exclusive
remedies and Stonecreek prevailed on one of those remedies, the fact that it did not
recover on the other was appropriately not a factor in the trial court's determination that
Stonecreek was the prevailing party in the litigation.
Under the flexible and reasoned approach to determining who is the prevailing
party that takes into account, but does not rely exclusively on, the net judgment awarded,
Stonecreek is clearly the more successful party overall as compared to the Bells, as the
trial court found. Stonecreek is therefore entitled to its attorneys' fees as the successful
party.
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Stonecreek is also entitled to its attorneys' fees on appeal. Section 38-1-18 provides
that "in any action brought to enforce any lien ... the successful party shall be entitled to
recover a reasonable attorneys' fee." Utah Code Ann. 38-1-18. The Utah Court of
Appeals has recognized that "'an appeal from a suit brought to enforce a lien qualifies as
part of 'an action' for the purposes of this section.'" Advanced Restoration, L.L.C. v.
Priskos, 2005 UT App 505, ^ 36, 126 P.3d 786 (quoting Richards v. Security Pac. Nat'l
Bank, 849 P.2d 606, 612 (Utah Ct. App. 1993)).
III.

STONECREEK IS ENTITLED TO RECOVER ATTORNEY'S FEES INCURRED
IN PURSUING ITS LIEN PRIORITY CLAIM AND DEFENDING AGAINST
THE BELLS' COUNTERCLAIMS.

The trial court correctly rejected the Bells' argument that Stonecreek is not entitled to its
attorneys' fees on the ground that it did not separate compensable and noncompensable
claims. Under Utah law, in a mechanic's lien case where the proof of a compensable claim
and otherwise noncompensable claim are closely related and require proof of the same
facts, the successful party is entitled to recover its fees incurred in proving all of the related
claims. The trial court correctly rejected the Bells' argument that Stonecreek is not entitled
to its attorneys1 fees on the ground that it did not separate compensable and
noncompensable claims. Under Utah law, a mechanics' lien case where the proof of a
compensable claim and the proof of an otherwise uncompensable claim are closely related
and require proof of the same facts, the successful party is entitled to recover its fees
incurred in proving all of the related facts. The Utah Court of Appeals recently applied
and explained this principle in holding that a contractor was entitled to group the attorney
fees on its breach of contract claim with its mechanics' lien claim. Ellsworth Paulsen

4846-5099-6993

37

Const. Co. v. 51-Spr, L.L.C, 2006 UT App. 353, 144 P.3d 261. The court explained:
"[i]ndeed, it almost goes without saying that a breach of contract claim is typically such an
integral part of a mechanic's lien claim that a party cannot pursue such a claim without also
proving the existence of a contract, a payment due under the contract, and a breach of that
contract by nonpayment." Id. at ^f 47.
This case is very similar to First General, wherein a subcontractor sought to
foreclose a mechanics' lien against a homeowner, and the homeowner counterclaimed
alleging negligent workmanship. First Gen. Servs. v. Perkins, 918 P.2d 480, 483 (Utah Ct.
App. 1996). The subcontractor prevailed and sought recovery of its fees incurred in both
the foreclosure of its lien and its defense against the homeowner's counterclaim. Id. The
court held that the subcontractor was entitled to fees both in pursuing its affirmative claims
and in defending against the counterclaim because the two were inextricably tied together.
Id.
Jensen v. Sawyers, 2005 UT 81, 130 P.3d 325, on which the Bells heavily rely, is
consistent with First General and supports Stonecreek's position. Like First General, the
Jensen court recognized that a prevailing party may collect attorneys' fees on otherwise
noncompensable claims if those claims substantially overlap with compensable claims. Id.
\ 128; 130 P.2d at 348. The ultimate ruling on the facts of the Jensen case was that the
plaintiff was entitled to recover fees for his compensable claims only, and had to allocate
fees between compensable and noncompensable claims, but that was expressly because
there was not a core of facts common to all of the plaintiffs claims and the legal theories
were unrelated. Id. \ 129; 130 P.2d at 349. Jensen is therefore not applicable to this case
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wherein all of the claims and counterclaims dealt with the same legal theories, and the
project, contract, and work performed were core facts common to them all.
Like First General, the Bells' counterclaims and Stonecreek's lien priority claim
against America First were inextricably intertwined with Stonecreek's mechanic's lien
claim. In order to enforce its mechanic's lien, Stonecreek had to defend against the Bells'
claims of negligent workmanship and establish the priority of its mechanic's lien over
America First's lien, all of which required Stonecreek to prove the same set of facts.
Indeed, the Bells' counterclaim was a compulsory one pursuant to Rule 13(a) of the Utah
Rules of Civil Procedure because it arose out of the very same transaction and the very
same contract that was the subject of Stonecreek's claim. Stonecreek's claims and the
Bells' claims related to the same project, the same contract, and the same work.
In addition, Section 38-1-5 specifically contemplates the lien priority issue:
The liens herein provided for shall relate back to, and take effect as of, the
time of the commencement to do work or furnish materials on the ground for
the structure or improvement, and shall have priority over any lien, mortgage
or other encumbrance which may have attached subsequently to the time
when the building, improvement or structure was commenced, work begun,
or first material furnished on the ground.
Utah Code Ann. § 38-1-5 (2004). Stonecreek was required to establish the priority
of its lien as against America First as part of this lawsuit.
The trial court thus correctly awarded Stonecreek attorneys' fees because the issues
regarding Stonecreek's mechanic's lien, the mechanic's lien's priority over America
First's lien, and the Bells' counterclaims for negligent workmanship were inextricably
intertwined with Stonecreek's breach of contract claim, which formed the basis of
Stonecreek's lien foreclosure action.
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IV.

THE TRIAL COURT CORRECTLY RULED THAT STONECREEK WAS
ENTITLED TO AN AWARD OF COSTS.
The trial court correctly ruled that Stonecreek was entitled to the $1,201.60 in

costs.5 Rule 54(d) of the Utah Rules of Civil Procedure provides that "[e]xcept when
express provision therefore is made either in a statute of this state or in these rules, costs
shall be awarded as of course to the prevailing party unless the court otherwise directs...."
Section 38-1-17 provides, in pertinent part: "Except as provided in Section 38-11-107, as
between the owner and the contractor the court shall apportion the costs according to the
right of the case...." Utah Code Ann. § 38-1-17 (2004). The trial court, however, may
"'exercise reasonable discretion in regard to the allowance of costs ... [and] has a duty to
guard against any excesses or abuses in the taxing thereof.'" Morgan v. Morgan, 795 P.2d
684, 686 (Utah Ct. App. 1990) (quoting Hatanaka v. Struhs, 738 P.2d 1052, 1055 (Utah
Ct. App. 1987) (citation omitted)).
The trial court correctly awarded Stonecreek the $155 filing fee, $148 in witness
fees, $12 in recording fees, and $408 in service fees because those fees are specifically
allowed by statute. See Utah Code Ann. §§ 78-7-35 (allowing filing fees as costs), 78-4630 (allowing witness fees as costs), 38-1-17 (allowing recording fees as costs), and 17-222.5 (allowing service fees as costs). Each of the witnesses had to be subpoenaed twice
because the trial court changed the court date after the witnesses were initially subpoenaed,
and Stonecreek thus had to pay them another $18.50 witness fee in connection with the
service of the second subpoenas upon them.

5

Stonecreek believes that it should have also been awarded the rest of its costs for the
reasons stated in Section III of the Cross-Appeal of Stonecreek, supra.
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The trial court had discretion to award Stonecreek the cost of the foreclosure report,
certified public records, and Davis County Recorder fees. See Morgan, 795 P.2d at 686.
The foreclosure report was an expense reasonably and necessarily incurred to determine
the record ownership of the Property and the identity of all persons and entities claiming
an interest in the Property and whose rights would be affected by and who therefore should
be named and included as parties to the mechanic's lien foreclosure case. The award of
the $250.00 cost of the foreclosure report was thus well within the trial court's discretion.
Likewise, Stonecreek necessarily incurred the $206.60 certified public record fees and $22
Davis County Recorder fees for certified copies of documents Stonecreek presented as
self-authenticating evidence to prove various parts of its case. The trial court thus
appropriately and within its discretion awarded all of these costs in the amount of $478.60
to Stonecreek in addition to those costs allowed by statute.
CROSS-APPEAL OF STONECREEK
I.

THERE IS INSUFFICIENT EVIDENCE SUPPORTING THE AWARD OF
THE $7,000 OFFSET TO THE BELLS.
There was insufficient evidence supporting the trial court's finding that the Bells

were entitled to any credits at all. In Martindale v. Adams, a mechanic's lien case, the
court held that an offset for alleged substandard work was not valid because the person
upon whose testimony the trial court relied in awarding the offset had no personal
knowledge of the contractor's "involvement with or responsibility for the defects he
identified." 777 P.2d 514, 517 (Utah Ct. App. 1989). By contrast, the contractor's
"uncontradicted testimony established] that he had not worked on, caused, nor had
responsibility to repair those defects...." Id. The witness also admittedly speculated about
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the amount necessary to correct the defects. Id. Consequently, the Martindale court found
that there was no evidence supporting a basis for or the amount of the offset. Id.
Likewise, the only evidence supporting the $7,000 offset was Dan Cloward of
Cottonwood Landscaping's testimony. Mr. Cloward testified that he compared
Stonecreek's bid with the work Cottonwood had performed on the Property, and he felt
that $7,000 of Cottonwood's work related to repairing or replacing work that should have
been done by Stonecreek. But Mr. Cloward also admitted that he did not have personal
knowledge of what work Stonecreek actually did, the condition of the Property when
Stonecreek began its Work, or what was included in the Contract between Stonecreek and
the Bells, and how the project changed over time as the Work progressed, including in
light of the Bells' changing their minds and plans on various items. Also, Stonecreek and
the subcontractors' testimony was that they completed what work was requested of them,
and to the expressly stated satisfaction of the Bells, in some instances. Mr. Cloward thus
had no foundation on which to base his claims that the work Cottonwood Landscaping
actually repaired or replaced was performed by Stonecreek and/or not in conformity with
the parties' Contract. As a result, the trial court's award of a $7,000 offset to the Bells is
unsupported by the evidence and should be reversed.
IL

THE TRIAL COURT SHOULD HAVE AWARDED STONECREEK THE VALUE
OF THE SERVICES IT RENDERED ON THE PROPERTY.
As a matter of law, the trial court should have awarded to Stonecreek the full value

of the services, labor and materials that it provided to the Bells. Utah's mechanic's lien
statute provides:
Contractors, subcontractors, and all persons performing any services or
furnishing or renting any materials or equipment used in the construction,
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alteration, or improvement of any building or structure or improvement to
any premises in any manner and licensed architects and engineers and
artisans who have furnished designs, plats, plans, maps, specifications,
drawings, estimates of cost, surveys or superintendence, or who have
rendered other like professional service, or bestowed labor, shall have a lien
upon the property upon or concerning which they have rendered service,
performed labor, or furnished or rented materials or equipment for the value
of the service rendered, labor performed, or materials or equipment furnished
or rented by each respectively, whether at the instance of the owner or of any
other person acting by his authority as agent, contractor, or otherwise....
Utah Code § 38-1-3 (2004)(emphasis added).
The evidence in this case establishes that Stonecreek provided at least $30,000
worth of services, labor and materials to the Bells' Property, and in fact there was
testimony at trial that Stonecreek provided more than that. The trial court found, and
Travis Bell testified, that he received other bids ranging from $32,000 to $37,000 for the
landscaping work that Stonecreek ultimately performed on the Property. Randy Waddoups
testified that the value of services provided by Stonecreek for the Property was somewhere
between $37,000 and $38,000.
Travis Bell also testified that the Property was listed for sale at the time of trial, and
that he was touting $96,000.00 worth of professional landscaping as a sales point for the
Property.6 He further testified that no other contractor besides Stonecreek and Cottonwood

All payments made by the Bells for all landscaping work and rock work ever made on the
Property include the $800 paid to Mike Ohlman for electrical work on the sprinkler system
and water feature; $45,000 for the rock work, $12,500 paid to Mr. Cloward, and the
$18,203.59 paid to Stonecreek. Travis Bell testified on direct that he paid $62,000 to
$64,000 for the pre-existing rock work, but never disputed Randy Waddoups testimony
that he told Randy he spent $45,000. Thus, Travis Bells' failure to dispute Randy
Waddoups testimony amounts to an admission that he spent $45,000 for the pre-existing
rock work, and the only way Travis Bell could have arrived at the $96,000 figure was if
Stonecreek's work was valued at the full $30,000, if not more.
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have ever provided any landscaping on the Property. In addition, Dell Waddoups and
Travis Bell both testified that when Stonecreek began its landscaping work on the
Property, the existing landscaping consisted only of raw dirt with some rock work—there
was no grass, no trees, no shrubs or other plantings, and the ground was not graded and
ready for planting. Travis Bell stated the Property was "in a state of disarray" when the
Bells purchased it. But when Stonecreek completed its work, however, the Bells' Property
was picturesque and beautifully landscaped, including as shown in the Defense Exhibit 13
photographs, which Travis Bell testified that he took in June 2004 right after Stonecreek
completed its work. Color copies of photograph nos. 1, 3, 26 & 34 from Defense
Exhibit 13 showing Stoncreek's completed work on the Bell Property are attached hereto
as Addendum No. 3. From raw dirt to the manicured landscaping reflected in those
photographs, and in light of the Bells' own admissions, it is clear that Stonecreek has
provided value to the Bells' Property far in excess even at the $30,000 contract price.
Stonecreek should be awarded the full value of those services, labor and materials under
the mechanic's lien statute.
III.

THE TRIAL COURT ERRED IN NOT AWARDING STONECREEK THE FULL
AMOUNT OF ITS REASONABLY INCURRED ATTORNEY'S FEES AND
COSTS.
The trial court erred in awarding Stonecreek less than one-third of the amount of

attorneys' fees it requested. Under Utah law, "[wjhere the evidence supporting the
reasonableness of requested attorney fees is both adequate and entirely undisputed ... the
court abuses its discretion in awarding less than the amount requested unless the reduction
is warranted by one or more of the factors described in Dixie State Bank v. Bracken, 764
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P.2d 985 (Utah 1988)." Martindale v. Adams, 111 P.2d 514, 517-18 (Utah 1989). The
factors described in Dixie are:
1. What legal work was actually performed?
2. How much of the work performed was reasonably necessary to adequately
prosecute the matter?
3. Is the attorney's billing rate consistent with the rates customarily charged
in the locality for similar services?
4. Are there circumstances which require consideration of additional factors,
including those listed in the Code of Professional Responsibility?
764 P.2d at 990 (footnotes omitted).
Even though there was no objection to the reasonableness of Stonecreek's
attorneys' fees, the trial court nonetheless sua sponte reduced Stonecreek's attorneys' fees
by more than two-thirds. The trial court reasoned that Stonecreek recovered only one-third
of the principal amount it claimed and should therefore only recover one-third of its
attorneys' fees, after disallowing any fees for Stonecreek having successfully established
the priority of its lien over America First's trust deed lien.
As the Dixie court recognized, however, "[i]t is a simple fact in a lawyer's life that
it takes about the same amount of time to collect a note in the amount of $1,000 as it takes
to collect a note for $100,000." Id. at 990. The total amount of the attorneys' fees
awarded "cannot be said to be unreasonable just because it is greater than the amount
recovered on the contract. The amount of the damages awarded in a case does not place a
necessary limit on the amount of attorneys fees that can be awarded." Cabrera v. Cottrell,
694 P.2d 622, 625 (Utah 1985). Moreover, "the successful defense of counterclaims
which would otherwise defeat the principal lien claim, in whole or in part, must necessarily
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be considered for the purpose of awarding attorney fees under the mechanic's lien statute.
Logically, a lien holder must defend against such claims in order to 'enforce5 the lien."
First Gen., 91% V.2d at 4%6.
The trial court's stated reason for reducing Stonecreek's attorneys' fees is not
appropriate because there was no objection to the reasonableness of the amount of
Stonecreek's attorneys' fees, and the award does not take into account that Stonecreek
defeated all of the Bells" counterclaims and prevailed on its lien priority claim against
American First. Stonecreek had to prosecute and defend its mechanic's lien claim for
nearly two years. All of the claims in this case, including the Bells' counterclaims,
centered around Stonecreek's Work on the Bells' Property, the value of that Work, and
Stonecreek's right to a mechanic's lien to secure payment for that Work. Attempts to
settle this case, with and without mediation, failed. Stonecreek successfully argued at the
final pretrial conference for the exclusion of two defense witnesses. The lawsuit
eventually culminated in a trial scheduled for one day but that ultimately took one full day
and two partial days, in which eight witnesses were called to testify.
Stonecreek necessarily incurred the full amount of the $28,358 in attorneys' fees in
order to successfully prosecute its mechanic's lien and lien priority claims through trial.
Stonecreek was required to establish the priority of its lien as against America First as part
of this lawsuit. See Utah Code Ann. § 38-1-5 (2004) (contemplating that mechanic's lien
claimant must establish priority of its mechanic's lien). As the successful party,
Stonecreek is entitled to its fees under Section 38-1-18(1), which provides that "in any
action brought to enforce any lien under this chapter the successful party shall be entitled
to recover a reasonable attorneys' fee, to be fixed by the court, which shall be taxed as
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costs in the action." Utah Code Ann. § 38-1-18(1) (2004) (emphasis added). Utah law
recognizes that "[ajttorneys' fees, when awarded as allowed by law, are awarded as a
matter of legal right" and not on an equitable basis. Cabrera, 694 P.2d at 625.
The trial court erred in awarding Stonecreek less than one-third of its fees on the
basis that Stonecreek only recovered one-third of the principal amount it sought. Such an
award does not comport with Utah law because Stonecreek, as the prevailing party, is
entitled to all of its reasonable attorneys' fees incurred in prosecution of its inextricably
intertwined mechanic's lien, contract, and lien priority claims. See First Gen., 918 P.2d at
486. More important, the trial court's award of less than one-third of Stonecreek's
reasonable attorneys' fees fails to recognize that Stonecreek also defeated all of the Bells'
counterclaims and prevailed on its lien priority claim against America First, and thus
achieved a far wider margin of success than simply one-third of the principal amount
sought.
By failing to award Stonecreek all of its attorneys' fees, the trial court has frustrated
the purpose of the mechanic's lien statute to protect contractors who perform work that
enhances the value of property from property owners who then refuse to pay for those
services. The Utah Supreme Court has explained that an award of attorneys' fees plays an
important part in the mechanic's lien scheme:
If Utah's mechanic's lien is a "statutory creature," then section 38-1-18 is
one of that creature's sharper claws. The purpose of the mechanic's lien is to
protect those whose labor or materials have enhanced the value of property.
Section 38-1-18 strengthens that protection by ensuring that someone who
successfully uses a mechanic's lien to enforce a payment obligation for such
enhancement will not ultimately bear the legal costs of that enforcement
action. It also functions as a penalty for one who wrongly fails to pay for
enhancement to his property. Simultaneously, it has the effect of
discouraging abuse of the lien process by creating a strong disincentive for a
4846-5099-6993

47

would-be litigant to wrongly inflict a mechanic's lien on a property owner
whose property was not actually enhanced. Theoretically, therefore, it should
reduce the number of mechanic's liens that are filed, and encourage property
owners against whom such liens are rightfully filed to keep attorney fees low
by settling quickly.
Whipple, 2004 UT 47, f 24 (citation omitted) (emphasis added). Utah courts have further
explained that mechanic's lien statutes should be construed broadly to protect those who,
like Stonecreek, enhance the value of property by supplying labor or materials. See First
G^.,918P.2dat486.
If small contractors such as Stonecreek cannot recover all of their attorneys' fees
incurred in recovering the modest amounts that they are legitimately owed, then the
mechanic's lien statute affords them no protection, because a contractor can, as in this
case, win the litigation and yet still suffer a sizable net loss due to the attorneys' fees the
contractor must expend to obtain the judgment. And yet small contractors are the ones
who arguably need the protection of the mechanic's lien statutes the most because they are
more likely to take on small jobs where the principal amount owed is apt to be less than the
reasonably incurred attorneys' fees through trial. In addition, small contractors are less
likely to be able to afford and absorb the costs of the litigation in the event that they are
successful on the merits of their mechanic's lien claim and yet are not awarded the full
amount of their reasonably incurred attorneys' fees and costs.
Here, for example, Stonecreek recovered $4,796.00 of the principal contract
amount. Stonecreek incurred reasonable attorneys' fees in the amount of $28,358.00. The
trial court disallowed Stonecreek attorneys' fees for successfully establishing its priority
over America First in the amount of $3,024 ($28,358.00 - $3,024 = $25,334.00), and then
awarded Stonecreek one-third of the remainder ($8,436), for a net loss of $15,126.00 (plus
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the costs that Stonecreek was also not awarded). The recovery of all of Stonecreek's
reasonably incurred attorneys' fees is vitally important to the mechanic's lien system and
protecting small contractors who cannot otherwise afford to seek amounts to which they
are legitimately entitled.
Stonecreek successfully defended against all of the Bells' counterclaims and
prevailed on its mechanic's lien claim. Stonecreek is entitled to recover the full
$28,358.14 as its reasonable attorneys' fees incurred to prosecute and defend its lien claim,
as well as its attorneys' fees incurred on appeal. Section 38-1-18 provides that "in any
action brought to enforce any lien ... the successful party shall be entitled to recover a
reasonable attorneys' fee." Utah Code Ann. 38-1-18. The Utah Court of Appeals has
recognized that "'an appeal from a suit brought to enforce a lien qualifies as part of'an
action' for the purposes of this section.'" Advanced Restoration, 2005 UT App 505, ^| 36
(quoting Richards, 849 P.2d at 612).
IV.

STONECREEK SHOULD BE AWARDED ALL OF ITS COSTS.

Stonecreek should recover the full $2,545.04 for all of its necessary costs incurred
in this matter. Stonecreek recognizes that the trial court may exercise reasonable
discretion regarding the allowance of costs. Morgan, 795 P.2d at 686. As with attorneys'
fees, however, if small contractors such as Stonecreek cannot recover all of their necessary
costs incurred in recovering the amounts that they are legitimately owed, then the
mechanic's lien statute affords them less than adequate protection. A small contractor can
win the principal amount owed and yet still suffer an unfair and undeserved loss due to the
costs the contractor must expend to obtain the judgment.
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Copy costs incurred are reasonable and necessary expenses incurred in this
litigation. Such copies were made for opposing counsel, including as required by
applicable rules of civil procedure, of pleadings, initial disclosures, pretrial disclosures,
disclosure documents, trial exhibits (in order to provide both of the opposing counsel and
the trial court with organized, tabbed volumes of Stonecreek's trial exhibits). Although
Morgan disallowed copying costs, the reason for the copying and a description of what
was copied are not referenced in the opinion.
Likewise, postage, fax, phone, on-line research charges, and mileage of legal
counsel from his office to and from the courthouse for necessary court appearances also
are all ordinary and necessary parts of legal representation.
Stonecreek should be awarded the full amount of its reasonable and necessary costs
in the amount of $2,545.04 because such an award is consistent with the purpose behind
Utah's mechanic's lien statute.
CONCLUSION
This Court therefore should deny in its entirety the Bells' appeal of the trial court's
ruling. This Court should also deny the $7,000 worth of offsets awarded to the Bells and
allow Stonecreek to recover the full amount of its attorney' fees and costs, including those
incurred on appeal, for successfully prosecuting its mechanic's lien claim.
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RESPECTFULLY SUBMITTED this _jj_ day of December, 2006.

J

. Andep
Bradley L. Til^
Fabian & Clendenin, PC
Attorneys for Plaintiff, Counterclaim
Defendant, Appellee/Cross-Appellant
Stonecreek Landscaping, L.L.C.

CERTIFICATE OF SERVICE
I hereby certify that two true and correct copies of the foregoing BRIEF OF
APPELLEE/CROSS-APPELLANT STONECREEK LANDSCAPING, L.L.C, and of
the Addenda that follow this page, were mailed by first-class mail with postage fully
prepaid this

//>qay of December, 2006, to:
Shawn D. Turner
Larson, Turner, Fairbanks & Dalby
1218 West South Jordan Parkway, Ste B
South Jordan, UT 84095
Attorneys for Travis Bell and Sunrise Bell
Timothy W. Blackburn
VanCott, Bagley, Cornwall & McCarthy
2404 Washington Boulevard
Ogden, Utah 84401
Attorneys for America First Credit Union
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ADDENDUM NO. 1

MAY 3 \ 2006

Daniel W. Anderson, A0080
Bradley L. Tilt, A7649
FABIAN & CLENDENIN,
A Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801)531-8900

SECOND
nifiTRlCT COURT

Attorneys for Stonecreek Landscaping L.L.C.
IN THE SECOND DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH
STONECREEK LANDSCAPING, L.L.C, a
Utah limited liability company,
Plaintiff,

ORDER, JUDGMENT,
AND DECREE OF FORECLOSURE

vs.

TRAVIS BELL; SUNRISE BELL;
AMERICA FIRST CREDIT UNION, a
Utah corporation; and JOHN DOES 1-10,
Defendants.
Civil No. 040700430
TRAVIS & SUNRISE BELL,

Judge Darwin C Hansen

Counter Claim Plaintiffs,
vs.

STONE CREEK LANDSCAPING, L.L.C,
a Utah Limited Liability Company; and
RANDY WADDOUPS,
Counter Claim Defendants.
Order, Judgment and Decree of Foreclosure @J

JUDGMENT ENTERED
040700430

JD19043180
BELL TRAVIS

The above-captioned action was properly before this Court and trial was held on
March 28, March 29, and March 31,2006 (the "Trial"). At the Trial, the Court heard and
considered the parties' pleadings, motions, briefs, testimony, exhibits, and arguments.
Stonecreek Landscaping L.L.C., a/k/a Stone Creek Landscaping, L.L.C. ("Stonecreek") was
represented at Trial by Bradley L. Tilt. Travis Bell and Sunrise Bell (collectively, the "Bells")
were represented at Trial by Shawn D. Turner. America First Credit Union ("America First")
was represented at Trial by Timothy W. Blackburn.
Pursuant to the Court's request and instruction, subsequent to the Trial Stonecreek filed a
"Motion for Award of Attorney Fees and Costs to Plaintiff," and concurrently with such motion
a supporting affidavit and memorandum, and a verified memorandum of costs (such motion and
all supporting materials filed concurrently herewith are referred to hereinafter collectively as the
"Fee Motion").
The Court, having heard the testimony and considered all admissible evidence, having
heard the oral arguments of counsel, having made and entered its Findings of Fact and
Conclusions of Law, having reviewed the Fee Motion and all other pleadings and papers on file
herein, being duly informed in the premises, and for good cause shown,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
1.

Judgment is hereby entered against the Bells, jointly and severally, and in favor of

Stonecreek under and pursuant to the parties' contract in the principal amount of $4,796.41,
together with the additional amount of $

J^r^^s*

&&

_, which the Court finds,

concludes, and orders is the amount of Stonecreek's reasonable attorney fees and costs incurred
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2.

This judgment in favor of Stonecreek shall bear interest from and after the date

this judgment is entered at the post-judgment rate specified in Utah Code Ann. § 15-1-4(3).
3.

The "Notice of Mechanics and Materialmans Lien" (the "Stonecreek Lien") that

was recorded on June 25, 2004, as Entry No. 1997516, in Book 3569, at Page 219 of the records
of the Davis County Recorder, is a valid and enforceable lien against the real property located at
and commonly known as 1586 E. Millbrook Way (a/k/a 1675 South Temple Court), Bountiful,
Utah 84010, and more particularly described as follows in the Official Records of the Davis
County Recorder (the "Property"):
All of Lot 12, TEMPLE RIDGE SUBDIVISION, according to the official plat
thereof on file and of record in the office of the Davis County Recorder.
Parcel ID No. 04-0147-0012
and Stonecreek is entitled to a foreclosure of the Stonecreek Lien on the Property.
4.

The Property is hereby foreclosed pursuant to the Stonecreek Lien, and the

Property, or such amounts as may be sufficient to pay the amounts due under this order,
judgment and decree, together with accruing interest, attorney fees and costs, shall be sold at
public auction by the Sheriff of Davis County, State of Utah, in the manner prescribed by Utah
law for the sale of real property as in the case of foreclosure of mortgages. The interests of the
Bells and America First, and each of them, and all persons and entities claiming by, through, or
under them or any of them, in and to the Property all are subject to the Stonecreek Lien, and all
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are terminated and extinguished, except a right of redemption as the case may be as provided by
law. The Bells, America First, and each of them, and all persons and entities claiming by,
through, or under any of them, have no further estate, right, title, lien, encumbrance, and/or other
interest of any kind in, on and/or to the Property, except a right of redemption as the case may be
as provided by law. All persons and entities claiming under the Bells, America First, and any of
them, whose interests do not appear of record in the Davis County Recorder's Office as of
Stonecreek's recording of the lis pendens of this action, are barred and foreclosed of all rights,
titles, interests, and equity of redemption in the Property. Any party to this action may bid for
the Property at the sale.
5.

The Sheriff, upon the sale of the Property, shall distribute the proceeds from the

sale as follows:
a.

To pay the Sheriffs costs of sale, disbursements and commissions;

b.

To pay interest accrued on the above-stated total judgment amount in

favor of Stonecreek;
c.

To pay to Stonecreek or its attorneys the accrued and accruing costs and

attorney fees of this action;
d.

To pay the remaining amounts owing Stonecreek for the total judgment as

set forth in paragraph 1 above;
e.

Any surplus after payment of the amounts set forth above to be accounted

for and paid over by the Sheriff to the Clerk of the Court pending further order by this
Court.
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6.

The person or entity purchasing the Property at the sheriffs sale thereof shall

receive a Certificate of Sale from the Sheriff and shall, subject to the rights of redemption, be
entitled to immediate possession of the Property and the right to receive and collect all rents
therefrom.
7.

After the time allowed by law for redemption has expired, the Sheriff shall

execute and deliver a Sheriffs Deed (the "Deed") to the purchaser at the sheriffs sale or the
person entitled thereto, as provided for by the Utah Rules of Civil Procedure. The grantee named
in the Deed shall thereupon be entitled to have possession of the Property.
8.

Stonecreek is hereby awarded a deficiency judgment against the Bells for any and

all deficiencies remaining due after applying the net proceeds derived from the foreclosure sale
of the Property to the judgment as herein provided.
9.

This above order and judgment in favor of Stonecreek may be augmented in the

amount of Stonecreek's attorney fees and costs incurred after April 12, 2006, as shall be shown
hereafter by affidavit.
10.

Judgment also is hereby entered against the Bells, jointly and severally, and in

favor of America First in the amount of $3,204.00 for America First's attorney fees and costs
incurred through March 29, 2006. This judgment in favor of America First shall bear interest
from and after the date this judgment is entered at the post-judgment rate specified in Utah Code
Ann. § 15-1-4(3), and may be augmented in the amount of America First's attorney fees and
costs incurred after March 29, 2006, as shall be shown hereafter by affidavit.
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11.

All of the Bells' claims and causes of action against Stonecreek in the above-

captioned action are dismissed with prejudice and on the merits.

DATED this &J iay of /f/4%<f^

2006.

/m C. Hansen
District Court Judge

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing ORDER, JUDGMENT,
AND DECREE OF FORECLOSURE was mailed, by United States first class mail, postage
fully prepaid, this. L-S) day of iApril, 2006, to each of the following:
Shawn D. Turner
Larson, Turner, Fairbanks & Dalby
1218 West South Jordan Parkway, Suite B
South Jordan, UT 84095
Timothy W. Blackburn
VanCott, Bagley, Cornwall & McCarthy
2404 Washington Boulevard
Ogden, Utah 84401
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ADDENDUM NO. 2

P8JLEH
MAY 3 12006
SECOND
DISTRICT COURT
Daniel W. Anderson, A0080
Bradley L. Tilt, A7649
FABIAN & CLENDENIN,
A Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801)531-8900
Attorneys for Stonecreek Landscaping L.L.C.
IN THE SECOND DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH
STONECREEK LANDSCAPING L.L.C, a
Utah limited liability company,
Plaintiff,
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

vs.

TRAVIS BELL; SUNRISE BELL;
AMERICA FIRST CREDIT UNION, a
Utah corporation; and JOHN DOES 1-10,
Defendants.
Civil No. 040700430
TRAVIS & SUNRISE BELL,

Judge Darwin C Hansen

Counter Claim Plaintiffs,
vs.

STONECREEK LANDSCAPING, L.L.C, a
Utah Limited Liability Company; and
RANDY WADDOUPS,
Counter Claim Defendants.
Findings of Fact and Conclusions of Law
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The above-captioned action was properly before this Court and trial was held on
March 28, March 29, and March 31, 2006. At the trial, the Court heard and considered the
parties' pleadings, motions, briefs, testimony, exhibits, and arguments. Stonecreek Landscaping
L.L.C., a/k/a Stone Creek Landscaping, L.L.C. ("Stonecreek") was represented at trial by
Bradley L. Tilt. Travis Bell and Sunrise Bell (collectively, the "Bells") were represented at trial
by Shawn D. Turner. America First Credit Union ("America First") was represented at trial by
Timothy W. Blackburn.
The Court, having heard the testimony and considered all admissible evidence, having
heard the oral arguments of counsel, being duly informed in the premises, and for good cause
shown, now makes and enters its Findings of Fact and Conclusions of Law as follows:

FINDINGS OF FACT
1.

Stonecreek is a licensed landscape contractor licensed by the State of Utah.

2.

The Bells own a residence and real property (the "Property") located at and

commonly known as 1586 E. Millbrook Way (a/k/a 1675 South Temple Court), Bountiful, Utah
84010, and more particularly described as follows in the Official Records of the Davis County
Recorder:
All of Lot 12, TEMPLE RIDGE SUBDIVISION, according to the official plat thereof on
file and of record in the office of the Davis County Recorder.
Parcel ID No. 04-0147-0012
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3.

Stonecreek offered to perform landscaping services on and for the Bells' Property.

4.

Following negotiation, the Bells accepted Stonecreek's negotiated offer.
2

5.

The terms of the oral agreement (the "Contract") reached between Stonecreek

and the Bells were as follows:
a.

Stonecreek was to obtain and plant trees and shrubs, install a sprinkling

system, lay sod, perform grading, construct a water feature, and install lights (the lights
were to be paid for by the Bells) on the Bells' Property (collectively, the "Work").
b.

The Bells were to pay Stonecreek Thirty Thousand Dollars ($30,000) for

the Work. That $30,000 did not include the cost of the lights, which the Bells were to
pay for on top of and in addition to the agreed-upon $30,000 price for the Work.
c.

One half of the $30,000 was to be paid by the Bells up front, and one-half

was to be paid upon completion. The Court interprets the one-half payment up front to
be coincident with the time, at the latest, of the start of the Work by Stonecreek.
d-

There was a one-year warranty, if not specifically discussed, at least

understood and offered by the Plaintiff. That warranty was for appropriate workmanship,
the replacement of plants that died, proper operation of equipment, and adjustment as
necessary.
e.

The time for completion of the Contract generally was for fall of 2003, or

it would continue until the spring of 2004 depending upon delays, including involving
weather and the availability of various plants and trees given the fact that the Contract
was not entered into and the Work was not begun until the 11 th of October, 2003.
6.

Other bids the Bells had obtained for the Work to be performed by Stonecreek

ranged from $32,000 to $37,000.
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7.

Stonecreek began Work on the Property on October 11, 2003.

8.

Payments totalling $18,203.59 were made by the Bells on and toward the $30,000

Contract price, as follows:

9

October 11, 2003

$5,000.00

to Stonecreek

October 21, 2003

$2,500.00

to Stonecreek

October 25, 2003

$2,500.00

to Stonecreek

October 30, 2003

$4,461.70

to Tri-City Nursery (with the
agreement of Stonecreek and the
Bells that that amount would be
attributable against the $30,000
Contract price)

November 1, 2003

$1,500.00

to Stonecreek

November 8, 2003

$2,242.89

to Tri-City Nursery (again with the
agreement of Stonecreek and the
Bells that amount would be
attributable against the $30,000
Contract price)

There were delays in completion of the Work due to the following:
a.

The late payment by the Bells of the agreed-upon up front one half of the

$30,000 Contract price, and Stonecreek's resulting lack of funds for materials, plantings,
and labor;
b.

Weather conditions;

c.

Unavailability of some plants at the nursery; and

d.

Movement of some plants and trees, including after initial planning of

some of them, at the request of the Bells.
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10.

The Work was not completed in 2003; however, Stonecreek continued to perform

services and provide labor and materials for the Work in the spring of 2004.
11.

Stonecreek delivered an invoice to the Bells on or about June 11, 2004 for the

payment of the Contract balance in the amount of $11,677.16. The principal amount due was in
error. The correct principal amount owing under the Contract was $11,796.41. That correct
principal amount is calculated by taking the $30,000 Contract price, and subtracting the
$18,203.59 total amount paid by the Bells as set forth above. At that time, Stonecreek also
claimed interest on the principal balance owed.
12.

The Bells refused payment, due to areas of alleged faulty workmanship

concerning sod, grading, sprinkler installation, and the water feature, and on grounds that the
Contract had not been completed. The Bells therefore claimed additional funds were not yet due
and owing from them.
13.

Stonecreek last performed Work on the Property on June 18, 2004, but did not

completely finish nor do further Work on the Contract.
14.

The Bells hired another contractor, Cottonwood Landscaping, to repair certain

deficiencies with the Work and to complete the Contract. The Bells also hired Cottonwood
Landscaping to perform landscape maintenance and other items as well. The Court finds that
$7,000 worth of the work performed by Cottonwood Landscaping was to repair deficiencies with
the Work and to complete the Contract. The Court further finds that the Bells have paid
Cottonwood Landscaping for that $7,000 worth of repair and completion Work. A
representative of Cottonwood Landscaping testified there may have been additional repair and
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completion work necessary to repair and complete all Work contemplated by the Contract. The
Court finds, however, that such testimony was not sufficiently specific or credible, and that, on
balance and recognizing that problems existed, $7,000 is the most credible amount of repair and
completion Work and is the amount the Court finds was incurred and paid by the Bells for repair
and completion Work.
15.

Stonecreek retained legal counsel to collect the amount due and owing to

Stonecreek by the Bells.
16.

On June 25, 2004, Stonecreek recorded a "Notice of Mechanics and Materialmans

Lien" (the "Stonecreek Lien") on the Property. The Stonecreek Lien was recorded as Entry No.
1997516, in Book 3569, at Page 219 of the records of the Davis County Recorder.
17.

This lawsuit was filed by Stonecreek on August 20, 2004, naming the Bells and

America First as Defendants.
18.

Stonecreek recorded a "Notice of Lis Pendens" (the "Lis Pendens") on August

25, 2004, as Entry No. 2012609, in Book 3610, at Page 58 in the records of the Davis County
Recorder.
19.

Stonecreek's attorney has participated in this case incurring attorney fees and

costs in an amount that shall be shown by affidavit and the amount of which to be awarded to
Stonecreek shall be ruled upon by the Court upon motion to be filed by and on behalf of
Stonecreek.
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20.

On August 12, 2004, the Bells obtained a line of credit from America First for

$450,000, which was secured by a trust deed upon their Property (the "America First Trust
Deed").
21.

The America First Trust Deed was recorded in the office of the Davis County

Recorder on August 19, 2004, as Entry No. 2011502, in Book 3606, at Page 271.
22.

America First retained legal counsel to protect their collateral interest in the

Property pursuant to paragraphs 4 and 9 of the America First Trust Deed.
23.

America First's attorney has participated in the litigation incurring attorneys' fees

in the amount of $3,099.00 and costs of $105.00, for a total of $3,204.00 through March 29,
2006.
24.

All the evidence in the case, including without limitation the understandings and

intentions of the parties, shows that the institution named "Stonecreek Landscaping L.L.C." was
the party to the Contract, was the party that performed Work on the Bells' Property, was the
party that recorded the Stonecreek Lien upon the Bells' Property, and was the party that filed and
prosecuted this lawsuit. No confusion was created by use of the name "Stone Creek
Landscaping, L.L.C." on the Stonecreek Lien and on the pleadings and other papers on file
herein. At all times the parties knew and understood that "Stone Creek Landscaping, L.L.C."
meant, referred to, and was "Stonecreek Landscaping L.L.C."
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CONCLUSIONS OF LAW
Based on the foregoing Findings of Fact, the Court makes the following Conclusions of
Law:
1.

Based upon and pursuant to Rule 15 of the Utah Rules of Civil Procedure, the

doctrine of idem sonans, and otherwise, the Court hereby amends the pleadings and all papers on
file herein to show the plaintiff in this case to be "Stonecreek Landscaping L.L.C," as opposed
to "Stone Creek Landscaping, L.L.C."
2.

Based upon and pursuant to the doctrine of idem sonans, and otherwise, the Court

concludes that the Stonecreek Lien is in favor and for the benefit of "Stonecreek Landscaping
L.L.C," including as opposed to and notwithstanding that it was recorded in the name of "Stone
Creek Landscaping, L.L.C."
3.

Stonecreek and the Bells entered into the above-referenced oral Contract for and

concerning the landscaping of the Bells' Property.
4.

The Bells breached the terms of the Contract concerning the timeliness of the

upfront payment of $15,000.00.
5.

Stonecreek, however, accepted the late payments made by the Bells and continued

with the Work, thus affirming the terms and conditions of the Contract.
6.

Stonecreek was not entitled to walk off the job due to the Bells' failure to make

additional payments in 2004, because, according to the terms of the Contract, further payments
were due and owing from the Bells only upon completion of the Contract. Hence, Stonecreek
was in breach of the Contract for not completing the Work.
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7.

Stonecreek also is in breach of the Contract for performing some of the Work in a

less than workmanlike manner. The fact that Bells did not request Stonecreek to remedy the
defects was due in large part from Stonecreek leaving the project before its completion.
8.

The Work that was performed by Stonecreek improved the Bells' Property and

has value in an amount of $4,796.41 in excess of the amounts that have been paid by the Bells,
or:
$30,000.00

Agreed-upon Contract price for the Stonecreek Work.

< $18,203.59 > Total amount of all payments made by the Bells to
Stonecreek and Stonecreek suppliers.
<$7,000.00>

$4,796.41

9.

Amount paid by the Bells to Cottonwood Landscaping to
repair and complete Stonecreek Work.
Total unpaid value of the Work performed by
Stonecreek, principal amount remaining due and owing
from the Bells to Stonecreek, and principal amount for
which Stonecreek is awarded judgment.

Stonecreek is therefore entitled to judgment against the Bells, jointly and

severally, in the principal amount of $4,796.41.
10.

The Stonecreek Lien was filed and recorded timely. This action was timely filed

subsequent to the recording of the Stonecreek Lien.
11.

The Stonecreek Lien is a valid lien against the Property pursuant to the Utah

mechanics' lien statutes.
12.

Stonecreek is the successful party in this action brought to enforce its mechanics'

lien, and is entitled, pursuant to Utah Code Ann. §§38-1-17 and 38-1-18, to recover from the
Bells the reasonable attorney fees and costs incurred by Stonecreek in connection with this
366601 3
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matter in an amount as will be established the Court in light of an attorney affidavit and motion
to be filed by and on behalf of Stonecreek, and in light of any appropriate response thereto that
may be timely filed by the Bells. The Court, upon receiving that documentation, will make an
appropriate judgment as to the amount of attorney fees and costs to be added to and included in
the judgment, and will advise the parties. Therefore, whatever that amount is will be added to
the principal judgment amount of $4,796.41.
13.

Stonecreek is entitled to interest, at the rate as established pursuant to Utah Code

Ann. § 15-1-4(3), from the date judgment is entered based upon these Findings of Fact and
Conclusions of Law and upon the Court's ruling to be made regarding the amount of
Stonecreek's attorney fees and costs that are recoverable against the Bells, until of payment in
full on the total judgment amount of $4,796.41 plus Stonecreek's reasonable attorney fees and
costs in the amount to be determined hereafter as set forth above.
14.

The Stonecreek Lien is prior and superior in time and in right to the America First

Trust Deed.
15.

Stonecreek is entitled to foreclose the Stonecreek Lien against the Property,

including, without limitation, against the Bells and against America First, in the combined
amount of $4,796.41 plus any additional amounts ordered by the Court as it may relate to the
amount of Stonecreek's attorney fees and costs, plus post-judgment interest at the rate
established pursuant to Utah Code Ann. § 15-1-4(3).
16.

Stonecreek may have an order that the Property be foreclosed and sold in

satisfaction of the Stonecreek Lien.
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17.

In the event the foreclosure sale does not yield funds sufficient to satisfy in full all

amounts found and to be found due and owing to Stonecreek, as set forth above, then Stonecreek
may have a deficiency judgment against the Bells jointly and severally, for the amount remaining
due and owing to Stonecreek after application of the foreclosure sale proceeds to the total
amounts found and to be found due and owing to Stonecreek.
18.

There is an insufficient evidentiary basis to establish fraud or fraudulent

inducement on the part of Stonecreek, including with regard to the standard of proof which
requires clear and convincing evidence.
19.

Stonecreek has not abused its lien rights in connection with this matter.

20.

America First's attorney fees and costs are reasonable.

21.

The Bells, under paragraphs 4 and 9 of the America First Trust Deed, are liable to

America First for the payment and all of America First's attorney fees in the amount of
$3,099.00 and costs of $105.00, for a total of $3,204.00 through March 29, 2006.
22.

The credit union may therefore have judgment against the Bells, jointly and

severally, in the sum of $3, 204.00.

DATED t h i s 0 / day of J^y^/,

2006.
BY THE COURT

Darwin C. Hansen
District Court Judge
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing FINDINGS OF FACT
AND CONCLUSIONS OF LAW was mailed, by United States first class mail, postage fully
prepaid, this

/3

day of April, 2006, to each of the following:
Shawn D. Turner
Larson, Turner, Fairbanks & Dalby
1218 West South Jordan Parkway, Suite B
South Jordan, UT 84095
Timothy W. Blackburn
VanCott, Bagley, Cornwall & McCarthy
2404 Washington Boulevard
Ogden, Utah 84401

/ J) y^^U^A-
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ADDENDUM NO. 3
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